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Abstract [English] 

In order to study the interdisciplinary social, economic and legal phenomenon known as ‘social 

dumping’ (which essentially comes in three forms: ‘wage dumping’, ‘welfare dumping’ and/or ‘fiscal 

dumping’), the present analysis chooses to apply an interdisciplinary approach and examines some 

specific forms of social dumping practices as well as a number of potential tools and instruments that 

can help to contrast and prevent them.  

The first Essay defines ‘social dumping’ as ‘unfairly’ evading and/or undermining existing social and 

labour regulations and develops the specific concept of ‘hidden social dumping’, that is then used 

throughout the Ph.D. thesis. The specific form ‘hidden social dumping’ only arises on two out of the 

four ‘geographical levels’ of social dumping, namely the ‘national-domestic level’ and the 

‘intermediate level’ and deliberately excludes the most obvious ‘global level’ of social dumping, as well 

as the ‘intra-corporate level’ of social dumping. In Part 3 of Essay 1 the author develops the theoretical 

model “hidden social dumping along enterprises’ supply and production chains” which shows that 

companies’ growing outsourcing practices and strategies within the same country and/or within the 

same homogeneous cultural and legal-normative framework (e.g. the EU) can, at least partly, be 

analysed from a ‘hidden social dumping’-perspective. This builds upon the (underlying) hypothesis, -

supported by earlier literature-, that core enterprises ‘unfairly’ (and often at the ‘edges of legality’) 

shift labour and production costs to the lower ends of the supply chain. 

The second Essay is a legal analysis of the only intermediate level of hidden social dumping and 

examines whether, how and to what extent the legal setting of intra-EU posting of workers and in 

particular the (legal) evolution of the Posted Workers Directive leaves space for hidden social dumping 

practices within the EU internal market. It is shown that neither the PWED 2014/76/EU (mere focus on 

the PWD’s implementation and enforcement without intervening on the PWD’s actual content and the 

substantial concepts) nor the Revised PWD 2018/957 can entirely solve the weaknesses and loopholes 

that the original ‘framework Directive’ PWD 1996/71/EC left and leaves for investing in hidden social 

dumping practices based on the intra-EU posting of workers. Even if the Revised PWD 2018/957 is 

shown to introduce some significant clarifications and modifications (definition of a maximum posting 

time period, introduction of the concept ‘remuneration’), in the end it remains an ‘internal market 

directive’ whose legal basis remains the ‘Freedom of service provision’ (Art. 56 TFEU) without being 

extended also to ‘social policy’, per Art. 153 TFEU (with imaginable repercussions on the CJEU’s 

interpretation line), and whose scope of application for contrasting and preventing hidden social 

dumping practices remains limited. For a more accurate assessment of the 2018 Revised PWD’s impact 
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on the prevention of ‘intra-EU posting of workers hidden social dumping’, its transposition into 

national law by 30.07.2020 and the first CJEU judgements on the grounds of the new Revised PWD 

2018/957 have to be awaited; -  also on the background that the CJEU’s most recent rulings in regard 

seem to ‘better’ protect posted workers (compared to CJEU judgements in the first decade of the new 

millennium, - cf. ‘Laval quartet’), especially as regards wage elements (cf. ammattilitto ry v ESA, C-

396/13) and the explicit contrasting of the abuse of ‘letterbox’-companies in the intra-EU posting of 

workers context (Atlun, C-359/16 and Rosa Flussschiff, C-620/15).   

The empirical Essay three analyses Transnational Company Agreements (TCAs) as a potential 

alternative tool (situated outside the legal sphere of ‘hard law’) to contrast and prevent (hidden) social 

dumping practices, first in regard to the only EU-EEA area and then in regard to the global level. The 

detailed ‘one-by-one’ qualitative content-analysis of the texts and provisions of the TCAs of two well-

selected TCA-samples, ‘Sample 1’ and ‘Sample 2’ shows that within Europe (or within the EU-EEA area) 

TCAs have no Purpose (and hence also no Potential) to contrast and prevent ‘hidden social dumping’-

practices (mainly due to TCAs’ ‘traditional’ weak enforceability and due to the fact that the ‘reference 

standards’ to which TCAs refer are ‘meaningless’ for the specific EU-EEA area), while on the global 

level, at least some TCAs can in certain, specific situations and circumstances, at least indirectly, help 

to contrast and prevent (hidden) social dumping.  

 

 

Abstract [Italian] 

Il ‘dumping sociale’ è un fenomeno economico, sociale e giuridico che si presenta essenzialmente in 

tre forme: "dumping salariale", "welfare dumping" e "dumping fiscale". Applicando un approccio 

(strettamente) interdisciplinare la presente tesi di dottorato analizza diverse forme di ‘dumping 

sociale’ e possibili strumenti per contrastarle.  

Dopo aver definito il "dumping sociale" come una pratica e strategia sleale per eludere la normativa 

vigente in materia di lavoro e protezione sociale, all’interno dell’analisi del primo saggio viene  definito 

e sviluppato il specifico concetto di "dumping sociale nascosto" (c.d. ‘hidden social dumping’), che si 

rivelerà utile altresì per gli altri due saggi della presente ricerca. Lo ‘hidden social dumping’ è una forma 

specifica di ‘dumping sociale’ che si manifesta solo su due dei quattro ‘livelli geografici’ su cui il 

dumping sociale si rivela, ossia il ‘livello nazionale’ e il ‘livello intermedio’. Al contrario, sia il ‘livello 

globale’ del dumping sociale (dove a prima vista il dumping sociale è più evidente), sia il ‘livello intra-

societario’ del dumping sociale sono deliberatamente esclusi da tale concetto. Il modello teorico 
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“hidden social dumping lungo le catene del valore delle imprese” sviluppato all’interno dell’analisi della 

terza parte del primo saggio dimostra come la crescente tendenza da parte delle imprese di 

esternalizzare processi operativi all’interno dello stesso paese e/o all'interno dello stesso quadro 

sovranazionale omogeneo culturale e giuridico-normativo (come per es. l'UE – il ‘livello intermedio’ del 

dumping sociale) sia analizzabile e interpretabile, almeno in parte, da una prospettiva di ‘hidden social 

dumping’. Tale modello si basa sull’ipotesi (sostenuta anche in letteratura) che varie imprese (core-

enterprises) spostano i costi di produzione e di manodopera a fornitori, subfornitori e/o 

(sub)appaltatori in modo sleale e spesso al limite della legalità.  

Il secondo saggio si concentra sul solo ‘livello intermedio’ del fenomeno e concetto di ‘hidden social 

dumping’, analizzandolo attraverso una lente (strettamente) giuridica con lo scopo di esaminare se, 

come e in che misura il quadro giuridico europeo relativo al distacco transnazionale intra-UE e in 

particolare l’evoluzione della direttiva 96/71/CE relativa al distacco dei lavoratori nell'ambito di una 

prestazione di servizi permette di (potenzialmente) ‘sfruttare’ e utilizzare il distacco transnazionale di 

lavoratori all’interno dell’UE per investire in pratiche e strategie di ‘hidden social dumping’. L’analisi 

all’interno del secondo saggio dimostra che né la Direttiva 2014/76/UE (la c.d. direttiva enforcement) 

concernente l'applicazione della direttiva quadro sul distacco 96/71/CE (e concernente modifiche 

limitate ‘solamente’ alla corretta applicazione della direttiva quadro sul distacco senza però 

modificarne le norme o intervenire su effettivi concetti sostanziali della tale) né la Direttiva 2018/957 

recante modifica della direttiva 96/71/CE sono in grado di interamente risolvere le debolezze e le 

lacune della direttiva quadro 96/71/CE con riguardo allo ‘hidden social dumping’. La nuova direttiva 

2018/957 introduce alcuni chiarimenti e modifiche sostanziali (come per esempio la chiara definizione 

di un periodo massimo di distacco e l’introduzione del concetto di ‘retribuzione’), ma alla fine rimane 

una "direttiva del mercato interno" la cui base giuridica rimane ancorata al solo principio della libera 

prestazione di servizi (articolo 56 TFUE), senza essere estesa anche all’articolo 153 TFUE (Titolo X 

‘politica sociale’) con ampie conseguenze sulla linea interpretativa della CGUE in materia di distacco 

dei lavoratori. Questi ed altri limiti e difetti evidenziati e analizzati nei rispettivi capitoli limitano le 

potenzialità dell’attuale quadro normativo (europeo) sul distacco transnazionale di contrastare 

efficacemente lo ‘hidden social dumping’. Solo in seguito al recepimento della nuova direttiva da parte 

dei rispettivi ordinamenti nazionali (la cui data limite è prevista per il 30 luglio 2020) e le prime 

sentenze della CGUE in base alle disposizioni della nuova direttiva 2018/957 sarà possibile poter 

effettuare una valutazione più accurata dell'effettivo impatto della nuova direttiva 2018/957 nella 

prevenzione dello ‘hidden social dumping collegato al distacco transnazionale intra-UE dei lavoratori’. 

In generale, le sentenze più recenti della CGUE sembrano abbracciare una maggiore tutela dei 

lavoratori distaccati (rispetto alle sentenze della Corte pronunciate nel corso del primo decennio del 

nuovo millennio, ossia il c.d. "Quartetto Laval"), in particolare per quanto riguarda gli elementi salariali 
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(cfr. ammattilitto ry vs. ESA, C-396/13) e per quanto riguarda il contrasto esplicito all'abuso delle 

società fittizie (c.d. ‘letterbox companies’) per il distacco di lavoratori (cfr. Atlun, C-359/16 e Rosa 

Flussschiff, C -620/15). 

Il terzo saggio è un’analisi empirica relativa agli accordi aziendali transnazionali (Transnational 

Company Agreements - TCA) come un potenziale strumento alternativo (situato al di fuori della sfera 

giuridica dello ‘hard law’) per contrastare le pratiche di ‘(hidden) social dumping’, prima limitatamente 

al solo Spazio Economico Europeo (SEE) e poi a livello globale. L'analisi qualitativa dettagliata di 

ciascuno dei contenuti e delle disposizioni degli accordi transnazionali di due campioni di accordi 

aziendali transnazionali accuratamente selezionati (‘TCA Campione 1’ e ‘TCA Campione 2’) dimostra 

che all'interno dell'UE-SEE gli accordi aziendali transnazionali non hanno nessun scopo (e quindi anche 

nessun potenziale) di contrastare le pratiche di ‘hidden social dumping’ (principalmente a causa della 

loro tradizionale debole applicabilità e in ragione del fatto che gli ‘standard di riferimento’ richiamati 

da tali accordi sono ‘insignificanti’ per l’area UE-SEE). A livello globale, d’altro canto, l’analisi empirica 

del terzo saggio rivela che almeno alcuni TCA possono, in determinate situazioni e circostanze, almeno 

indirettamente facilitare la lotta contro il dumping sociale. 
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Ph.D. thesis 

 
“Hidden Social Dumping and Employment in Supply Chains: Phenomenology 

and Safeguards” 
 

 

 

General Introduction 

 

The present Ph.D. thesis with the title “Hidden Social Dumping and Employment in Supply Chains: 

Phenomenology and Safeguards” is an interdisciplinary analysis divided into three Essays: “Hidden 

social dumping’ along enterprises’ supply and production chains – a theoretical model”, the analysis 

whether “the legal setting of intra-EU posting of workers leaves space for ‘hidden social dumping 

practices’” and the examination of “TCAs as a potential tool to contrast and prevent (hidden) social 

dumping”. 

 

‘Social dumping’ in as economic and social phenomenon that arises in the context of globalisation of 

economic activities, the increased fragmentation of the production process, MNEs’ growing 

outsourcing and/or offshoring strategies, increased complexity of national and international 

production and supply chains etc. In line with Goyer at. al (2014:473ff.) it is argued that the 

globalization of economic activities can be associated to two important developments that have put 

(significant) pressure on distinct regulatory labour regimes and employment relations: the increased 

mobility of capital across borders (so-called ‘globalization of finance’) puts pressure on employment 

relations, and multinational corporations and states pursue policies which place downward pressure 

on labour standards and social protection schemes (cf. ‘regime and law shopping’ and ‘regime 

building’, respectively). Hence, capital’s, workers’ and enterprises’ increased cross-border mobility and 

the growing transnational fragmentation of firm’s activities and production processes arising in the 

course of intensified globalisation processes, puts different national ‘social- and labour-regulation’-

systems into competition and opens up spaces for various different forms of so-called ‘social dumping’ 

practices and strategies. On the background of the extensive literature review, following operational 

definition for social dumping has been formulated:  

“social dumping is an economic and social phenomenon that arises on different geographical levels 

either enhanced by (self-interested) enterprises’ management strategies that try to save production- 

and labour-costs1 in order to gain competitive advantage, or, by sates’ governments that try to build 

                                                           
1 Or rather ‘social and labour costs’ 
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production- and labour cost- advantageous regimes seeking to attract inward investments (e.g. FDI). 

These two ‘actor-distinct’ forms of social dumping (often) work in conjunction with each other and are 

played on the cost-saving mechanism of evading and/or undermining labour (legal) standards, working 

conditions, wages (so-called ‘wage dumping’), social regulations and social security and social 

protection schemes (so-called ‘welfare dumping’) and other labour market regulations and ‘tax regime 

settings’ (cf. so-called ‘fiscal dumping’2). This enhances a downward competition (so-called ‘race to the 

bottom’) that negatively affects workers’ protections and workers’ rights, working conditions and 

working standards and social welfare as a whole.”  

 

The operational definition of social dumping and the literature review highlight two fundamental 

features of ‘social dumping’ that play a central role for the further definition of the specific concept 

‘hidden social dumping’ (cf. in Part 2 of Essay 1): 

1. there are essentially two different actors that engage in social dumping practices: either the 

single (self-interested) enterprise’s/MNE’s management seeking to save labour- and 

production- costs in order to gain competitive advantage (= so-called ‘regime or law shopping’) 

or the state’s government that engages in ‘advantageous’ ‘regime building’-efforts (or ‘market-

making’-efforts) seeking to attract inward investments (FDI) and capital (cf. Goyer et al. 

2014:474; Berntsen and Lillie 2015:46-47); 

2. Social dumping practices can arise on 4 different ‘geographical levels’: on the ‘global-level’, the 

‘intermediate level’ (both cross-border forms of ‘social dumping’), the ‘national/domestic-

level’ or on the ‘intra-corporate level’ (cf. Table 1.1 in Part 1 of Essay 1); 

In practice, it is very difficult to explicitly and clearly distinguish, who of the two different actors is 

actually engaging in social dumping practices, because companies’ ‘regime shopping’-practices and 

state governments’ ‘regime building’-efforts are in an interconnected, circular relationship as 

enterprises’ ‘regime shopping’-practices induce state governments to invest and engage in ‘regime 

building’-efforts and vice-versa. Hence, the present Ph.D. thesis does not pretend to analyse and 

classify ‘social dumping’ practices according to the actual actor that engages in social dumping 

practices, but rather specifies social dumping practices according to the ‘geographical level’ on which 

they arise. The specific concept ‘hidden social dumping’ describes, in fact, social dumping practices that 

explicitly arise on the ‘intermediate level’ (defined by a “homogeneous cultural, economic and legal-

normative framework that comprises more than one country” like e.g. the EU) or on the ‘national-

domestic level’ of social dumping and contemporaneously includes both the ‘enterprise actor engaging 

in social dumping’ and the ‘states’ government actor engaging in social dumping’. Thus, beyond 

                                                           
2 The present analysis builds on the three forms of social dumping, ‘wage dumping’, ‘welfare dumping’ and ‘fiscal 
dumping’ illustrated by Ricci (2019:162). 
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excluding the ‘intra-corporate level of social dumping (= different production sites of the same 

corporation that act as social dumpers ‘against’ each other3), the concept ‘hidden social dumping’ 

deliberately also excludes the ‘global level’ of social dumping even if, at least at first sight, it is the most 

obvious level on which social dumping occurs (‘unfair’ ‘social- and labour-cost saving’-strategies that 

build on the difference between national social and labour regulatory regimes are, at the first sight, 

most obvious to arise at the global level between different countries with significantly differing labour 

standards, workers’ protections and rights and social regulation systems). That is also the reason for 

applying the term ‘hidden’ for denominating the specific concept ‘hidden social dumping’: it defines 

forms of social dumping that are, at least at first sight, less obvious and thus, in fact, (more) ‘hidden’. 

  

The specific concept ‘hidden social dumping’ is then used throughout the whole Ph.D. thesis, though 

in different ‘specifications’. Given that the here studied phenomenon ‘social dumping’ (and ‘hidden 

social dumping’) is an interdisciplinary economic, social and legal phenomenon, the present doctoral 

thesis applies a strictly interdisciplinary research approach:  

The first Essay describes the phenomenon ‘hidden social dumping’ from an economic-legal ‘supply and 

production chain’-perspective. Essay 2 applies a strictly legal perspective in order to analyse the legal 

setting of intra-EU posting of workers as co-cause of ‘hidden social dumping’ as well as potential tool 

to contrast and prevent ‘hidden social dumping’. Essay 3 analyses Transnational Company Agreements 

(TCAs) as an alternative potential tool and instrument to contrast and prevent ‘(hidden) social dumping 

practices’, - first in regard to the only EU-level and then in regard to the global level.  

 

More in detail, the first Essay is a theoretical analysis that on the grounds of an extensive literature 

review first circumscribes the phenomenon and concept ‘social dumping’ in general, then defines the 

specific concept ‘hidden social dumping’ (applied throughout the whole doctoral thesis) and then 

provides a theoretical model for analysing the specific form of hidden social dumping that specifically 

arises along enterprises’ supply and production chains. As already mentioned, the term ‘hidden’ 

restricts the ‘social dumping’-analysis to only two geographical levels of social dumping: the ‘national 

level’ and the ‘intermediate level’ of social dumping (which in the present Ph.D. thesis is represented 

by the EU level). 

The second Essay is a legal analysis of ‘hidden social dumping’-practices arising at the EU level, namely 

the analysis of hidden social dumping practices that potentially arise from the imperfect legal setting 

of the EU internal market and in particular from the imperfect legal setting of intra-EU posting of 

workers.  

                                                           
3 ‘management whipsawing’ and ‘whipsawing as marketization’ discussed in Greer and Hauptmeier, 2015. 
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The third Essay is an empirical analysis of one potential tool that can potentially be used to contrast 

and prevent ‘(hidden) social dumping’-practices: Transnational Company Agreements (TCAs) are 

examined whether they have the actual Purpose and the actual Potential to (effectively) prevent social 

dumping, - first in regard to the only EU-EEA area (hence, TCAs’ specific ‘hidden social dumping 

prevention’-relevance) and then in regard to the global level in general.  

 

In practice, the in Part 3 of Essay 1 constructed theoretical model ‘hidden social dumping along supply 

and production chains’ is based on both geographical levels of hidden social dumping (namely the 

‘intermediate level’ and the ‘national-domestic level’ of hidden social dumping), but is restricted to the 

only hidden social dumping practices that arise along enterprises’ supply and production chains, hence, 

‘hidden social dumping practices’ that are potentially deriving from enterprises’ growing tendency to 

rely on suppliers and subcontractors (and enterprises’ growing outsourcing practice and strategies). 

The underlying hypothesis of that section is that within the same country (cf. ‘national-domestic level’ 

of hidden social dumping) or within the same homogeneous cultural and normative-legal framework 

(cf. ‘intermediate level’ of hidden social dumping like the EU for instance), core enterprises ‘unfairly’ 

shift production- and labour-costs to the lower ends of the supply chain and that outsourcing strategies 

and practices can thus be read and interpreted form a ‘hidden social dumping’-perspective. In this 

specific ‘supply chain hidden social dumping’-setting, suppliers and subcontractors (and not necessarily 

states’ governments) invest in advantageous ‘regime building’ (often on the ‘edges of legality’) that 

allow to save production and labour cost in order to attract core enterprises to contract them and so 

enhance a harmful ‘race to the bottom’ in regard to working conditions and working standards and 

hence, cause one specific form of ‘hidden social dumping’.  

The in Part 3 of Essay 1 constructed theoretical model illustrates various hypothesised reasons backed 

up by past literature, how and  why suppliers and subcontractors are presumably able to ‘unfairly’ and 

‘harmfully’ save production- and labour-costs compared to the respective ‘core company’: suppliers 

and (sub)contractors are presumed to have a higher propensity to rely on labour-cost-saving work- and 

employment-contracts, on no collective agreements or ‘cheaper’ types of collective agreements (e.g. 

so-called ‘pirate collective agreements’ or ‘contratti pirata’), on advantageous labour-cost and tax 

saving corporate forms (like –often fraudulent– service cooperatives in Italy, - cf. ‘fiscal dumping’), on 

higher shares of agency workers, on higher shares of posted workers etc. The reasons why suppliers 

and subcontractors are presumed to have a ‘greater ability’ than the respective ‘core enterprises’ to 

invest in such ‘hidden social dumping-regime building’-practices (that are often on the ‘edges of 

legality’) include suppliers’ and (sub-)contractors’ general smaller firm size, their lower ‘visibility’, their 

dependent and subordinated power position vis-à-vis the core enterprise, their general smaller 

unionization rate, weaker collective bargaining coverage and structures and thus their weaker 
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accountability (cf. specific section 3.2 of Essay 1). These hypothesized reasons and mechanisms should 

have been empirically verified with primary data collected by the author by the means of qualitative, 

in-depth case studies, but due to time and space constraints at this stage the empirical small-N case 

study research could not be conducted (yet) and thus the developed model remains a theoretical 

model based on hypothesis backed up by past literature.  

 

ESSAY 2 addresses the only intermediate level of hidden social dumping but is not restricted to only 

‘hidden social dumping’-practices that specifically arise along enterprises’ supply and production 

chains. In practice, Essay 2 examines whether, how and to what extent the legal setting of intra-EU 

posting of workers and in particular the recent developments of the ‘Posting of Workers Directive’ 

(PWD) leave space for and allow for ‘hidden social dumping practices’. As section 1.5 of Essay 1 

illustrates, the European Union represents, in fact, an appropriate (supranational) ‘homogenous 

cultural and normative-legal framework’ for studying the specific intermediate level of social dumping.  

Even if in quantitative terms the ‘intra-EU posting of workers’-phenomenon is rather small (in 2017 ca. 

0,5% of the employed workers in the EU - little more than 1 million4 - were subject to cross-border-

posting), it is a relevant topic to study because the number of intra-EU postings is gradually and 

significantly raising (cf. respective section 1.3 ‘Quantifying the intra-EU posting of workers 

phenomenon’) and ‘intra-EU posting of workers’ is not any more a ‘niche’-issue, that only impacts 

workers that are directly involved in posting situations (cf. Venturi, 2018:2 in Adaptland), but 

increasingly also affects host and sending MSs’ labour markets and their workforce as a whole (cf. 

Wispelaere and Pacolet, 2018:35-37). 

It has been shown that the current architecture of the EU-internal market leaves some space for 

‘hidden social dumping’ practices, - in particular the specific legal setting of ‘intra-EU posting of 

workers’. Cross-border labour mobility and intra-EU labour migration are an essential part of the EU-

internal market. While EU nationals that seek a job within the EU have free access to the labour market 

of another EU-MS (Blanpain, 2008:270), use their right enshrined in Art. 45 TFEU (‘Free movement of 

Workers’) and enjoy the ‘principle of equal treatment’, the ‘intra-EU posting of workers’ is a peculiar 

form of EU cross border labour mobility that is not regulated under the ‘free movement of workers’ -

rules (Art. 45 TFEU) that guarantee the ‘equal treatment principle’, but is instead regulated under the 

‘Freedom to provide services’ -rules (Art. 56 TFEU): employers based in the EU can temporarily post5 

their employees to another Member State relying on Article 56 TFEU (‘Free movement of services’). 

During the temporary posting period, the posted workers remain subject to the home country’s (the 

                                                           
4 In regard to the specific posting activity from low-wage countries to a high-wage country according to PDs A1 
data ‘only’ ca. 300.000 posted workers are counted. 
5 The (posted) worker is sent to work on the sending employer’s behalf, - hence, the worker does not move of its 
own accord or ‘in its own intent’. 
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sending state’s) social security system (cf. ‘basic Regulation’ 883/2004 and amendments) and in regard 

to posted workers’ labour law entitlements (employment conditions, workers’ and social rights), 

according to the current PWD-setting, posted workers are entitled to only a nucleus of mandatory rules 

of the host state (cf. posted workers’ exception from the lex loci laboris). Moreover, this nucleus of 

mandatory rules has to be ‘proportional’ (proportionally justified) and must not represent any obstacle 

to the freedom to provide services (cf. EU case law and CJEU rulings in the ‘Laval quartet).  

On the background that EU-MSs have significant different wages levels6 (cf. potential ‘hidden wage-

dumping’), social security systems7 (cf. potential ‘hidden welfare dumping’) and tax regimes (cf. 

potential ‘hidden fiscal dumping’), this legal setting of intra-EU posting of workers in its present form 

potentially allows to circumvent host state’s social- and labour-regulation and can thus be used to 

invest in so-called ‘hidden social dumping’8: one can imagine the case in which a service provider 

established in a EU-MS with comparatively low wage-levels, low labour standards and a ‘limited’ social 

security scheme posts the worker to a MS with (comparatively) high wage-levels, high labour standards 

and an extensive social security system (cf. section 1.4 on the link between ‘‘intra-EU posting of 

workers’ and hidden social dumping’) potentially gaining substantial labour-cost advantage vis-à-vis 

local enterprises established in the MS where the worker is posted to. To what extent intra-EU posting 

of workers can be (potentially) used for ‘hidden social dumping’-practices and to what extent host MSs 

can ‘protect’ their national social and labour regulation ‘regimes’ depends on the actual intra-EU 

posting of workers rules, - the Posting of Workers Directive that tries to guarantee both ‘fair’ 

competition and ‘fair’ treatment of posted workers9 (the ‘framework Directive’ PWD 96/71/EC recently 

amended by the ‘Enforcement directive’ PWD 2014/67/EU and the Revised PWD 2018/957) and its 

practical implementation and enforcement in the distinct national (legal and economic) settings which 

is extensively analysed throughout Essay 2.   

In fact, the legal setting of intra-EU posting of workers consist in particular of 3 fundamental pillars 

(and their interplay) that will be extensively examined in the respective Chapters of Essay 2: 

1. the Posting of Workers Directive (and its content and provisions) that has been subject to 

recent normative redefinitions (Revised PWD 2018/957 adopted as one specific EPSR-

initiative; PWED 2014/67/EU), - cf. Chapter 2 of Essay 2; 

                                                           
6 Eurofound empirical data from 2019 show that the hourly minimum wage ranges from 1,62€ in Bulgaria to 
11,97€ in Luxembourg; cf. Freedland and Prassl (2016:3-10) and Barslund and Busse (2016) who also underline 
highly different industrial relations systems and traditions social policies.  
7 With highly different rates of social contributions (cf. Borelli, 2017).  
8 The possibility to exploit the ‘intra-EU posting of workers’-framework for gaining ‘unfair’ labour-cost advantages 
(hence, for investing in ‘hidden social dumping’ as defined in Essay 1) originates in posted workers’ exception 
from the lex loci laboris. 
9 Cf. Recital (1) of the Revised PWD 2018/957: “…aim to guarantee a level playing field for businesses and respect 
for the rights of workers.” 
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2. the PWD’s interplay and interconnection with other EU legal acts like the ‘EU social security 

coordination rules’, the Temporary Agency Work Directive and the rules on employment 

contract law; 

3. and the EU case law, namely the European Court of Justice that actually interprets the intra-

EU posting of workers rules in its judgements (cf. Chapter 3 of Essay 2); 

 

Essay 2 shows that the legal setting of intra-EU posting of workers allows for ‘hidden social dumping’ 

practices and that hidden social dumping can arise from ‘legal intra-EU posting of workers’ (- the main 

issue of the present analysis-), but also from ‘illegal intra-EU posting of workers practices’ like the 

“abuse of PDs A1 documents”, the “abusive illegal posting by means of ‘letterbox companies’ and 

artificial corporate companies”, “posting as not temporary movement of workforce”, by “turning 

temporary migration or seasonal migration into posting”, by “non-application of the PWD-determined 

nucleus of mandatory rules of the host state in regard to ‘hard core’ terms and conditions of 

employment”, by “abusive posting through (fraudulent, non-genuine) temporary agencies” (cf. section 

1.4.2 of Essay 2). The fact that already ‘legal intra-EU posting of workers’ allows to invest in hidden 

social dumping practise ‘facilitates’ also the (ab)use of ‘illegal intra-EU posting (of workers)’ for 

investing in hidden social dumping practices and the two aspects often blur. 

Regulating the cross-border posting of workers within the EU (hereinafter intra-EU posting of workers) 

in a way that ensures fair mobility and competition (in order to prevent hidden social dumping) and 

simultaneously also guarantees the respect of the fundamental freedom of establishment (Art. 49 

TFEU) and the freedom to provide services (Art. 56 TFEU), has shown to represent a major challenge 

involving significant trade-offs and allowing for ‘hidden social dumping’.  

 

Essay 2 reveals that the EU’s and the EU-Member States’ legal settings as well as the EU’s and the EU-

MSs’ legal instruments and tools to contrast and prevent hidden social dumping, - for instance the EU 

Posting of Workers Directives -, don’t work perfectly15 and still allow for and leave (some) space for 

hidden social dumping practices within the EU. On the background that ‘modern regulatory theories’ 

build on alternative governance-mechanisms that are increasingly non-state-law-centralized and non-

state-led (Krause, 2018:328ff.), the third and conclusive ESSAY 3 examines whether there exist any 

instruments and tools (and practices) outside the legal sphere of hard law which can contrast and 

prevent (hidden) social dumping. Transnational Company Agreements (TCAs)16 are such de-centred, 

                                                           
15 Not perfectly formulated, nor perfectly implemented and/or enforced. 
16 In literature TCAs are described as a rather new form of voluntary, autonomous, transnational collective 
bargaining at company level (cf. Drouin 2015:218, Marassi, 2018:3, Ales et al. 2006:33) that so represent a rather 
new form of transnational governance (cf. Schömann 2012; Telljohann, 2009; Hadwiger, 2014:5; Krause, 
2018:330; Leonardi, 2012; Ales, 2013, 2018) and of private transnational labour regulation  (cf. Marassi, 2018:1). 
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private, self-regulatory (voluntary) instruments situated outside the legal sphere of hard law (cf. Lo 

Faro, 2012:153), that have, in fact, specific characteristics and features that make them, at least 

potentially, relevant for contrasting and preventing (transnational) social dumping practices: As the 

denomination Transnational Company Agreements already indicates, they are (intrinsically) 

transnational (like the social dumping phenomenon as treated in Essay 2 and in Essay 3) because the 

signatory parties on the employers’ side are multinational enterprises that operate transnationally 

(and the signatory parties on the employees’ side are the respective global and/or European Union 

Federations and/or EWCs) and the scope and application of TCAs extends to all MNEs’ operative 

locations, - in some cases and increasingly also to business partners, suppliers and subcontractors 

along global supply and production chains. Furthermore, at least some TCAs clearly address and 

‘regulate’ ‘(hidden) social dumping relevant’-topics like ‘Wages and benefits’, ‘H&S/working 

environment’ as well as ‘Transfer, subcontracting and outsourcing’ (cf. empirical Part 2 Essay 3; - recall 

that the ‘kind of issues’ that are actually ‘(hidden) social dumping’-relevant is extensively illustrated in 

Essay 1 of the present doctoral thesis).   

 

The main objective of the analysis of Essay 3 is, thus, to examine whether, how and to what extent 

TCAs can be used as a tool and instrument to contrast and prevent transnational (hidden) social 

dumping practices. In order to do so, after a short theoretical analysis of the general characteristics of 

TCAs (the actual signatory parties, TCAs’ implementation and ‘enforceability’ etc.) in the introductory 

Part 1 of Essay 3, the extensive empirical Part 2 (of Essay 3) first examines whether TCAs have the 

actual ‘Purpose’ to contrast and prevent transnational (hidden) social dumping practices and then, 

whether TCAs also have the actual ‘Potential’ (or ‘the force’) to (effectively) contrast and prevent 

‘(hidden) social dumping’, first in regard to the only EU-EEA area (hence, TCAs’ specific ‘hidden social 

dumping prevention’-relevance) and then in regard to the global level in general.   

Past literature shows that TCAs can be signed for various different Purposes (e.g. TCAs as ‘cosmetic 

tools’17, as ‘HR supportive tools’18, as ‘tools for enhancing cooperative social dialogue’19,  as ‘expression 

of CSR’20, as an ‘element of international cooperation of trade unions’21, as example of ‘bottom-up 

industrial relations’22) and that for the assessment of TCAs’ ‘(hidden) social dumping prevention’-

Potential, TCAs’ traditional weak enforceability and weak (legal) effectiveness has to be taken into 

account as well as the fact that TCAs-provisions’ reference standards are often ‘meaningless’ of ‘too 

                                                           
17 cf. Egels-Zandén, 2009:531.  
18 Cf. Hadwiger’s, 2014:14-28. 
19 Cf. Krause, 2018:328; Egels-Zandén, 2009:540; Hadwiger, 2014. 
20 cf. Krause, 2018:325; Fichter et al. 2011:76. 
21 Cf. Lauria, 2016:2; Krause, 2018:331. 
22 cf. Lo Faro, 2012:154. 
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loose’ (- at least with regard to certain geographical areas like the EU-EEA area as it is shown in the 

respective section 2.1.3).   

 

In practice, the first section of the empirical Part 2 of Essay 3, analyses TCAs’ ‘(hidden) social dumping 

prevention’-Purpose and -Potential by accurately examining the actual content, ‘reference standards’ 

and so-called ‘enforcement tools’ (implementation- and monitoring-processes, dispute resolution 

procedures and potential sanction systems as well as TCA dissemination processes) of TCAs’ texts and 

provisions23 on the basis of two distinct well-selected TCA samples, ‘Sample 1’ and ‘Sample 2’ (the 

specific sample selection-process is extensively outlined in section 2.1.2 of Essay 3).  

 

The second section of the empirical Part 2 (section 2.2) uses the only ‘Sample 2’ and analyses TCAs’ 

possible ‘social dumping prevention’-Potential more in detail by examining the so-called TCAs’ 

potential ‘efficiency factors’ that potentially facilitate, promote and/or enhance TCAs’ implementation 

and enforcement. These analysed TCA potential efficiency factors are the “TCA-provisions’ actual 

content factor” (strictly linked to the analysis conducted in section 2.1), the “MNE-HQ’s country of 

origin factor” and the thereby linked ‘nature of the respective industrial relations setting’ (and – to a 

certain extent - ‘MNE’s corporate culture’), the “type and nature of the actual signatory parties”, the 

“TCAs’ dissemination and information process” and the “TCAs’ enforcement tools” (implementation- 

and monitoring-processes, dispute resolution procedures and potential sanction systems).  

 

The empirical analysis will show that within Europe (or the EU-EEA area) TCAs have no Purpose (and 

hence also no Potential) to contrast and prevent ‘hidden social dumping’-practices (mainly due to 

TCAs’ weak enforceability and due to the fact that the ‘reference standards’ to which TCAs refer are 

‘meaningless’ and ‘too loose’ for the EU-EEA area) while on the global level, at least some TCAs have 

the actual Purpose and also some Potential to contrast and prevent ‘social dumping’-practices. TCAs’ 

Potential to contrast and prevent social dumping practices is though strictly conditioned to certain very 

specific situations and circumstances (like to countries where TCAs’ ‘reference standards’ are 

meaningful and in which state authorities are weak and/or not interested to protect workers’ rights 

and labour standards) and is rather limited to indirectly support the prevention of (hidden) social 

dumping.  

                                                           
23 a detailed qualitative ‘one-by-one’ TCA content-analysis is applied.  
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Introduction – Abstract  

 

The first two Parts of this Essay 1 of the present Ph.D. thesis introduce, circumscribe and define the 

central concept ‘hidden social dumping’ that will then be used and analysed in Essay 2 (from a legal 

perspective) and in Essay 3 (examination of a potential instrument that can help to contrast and 

prevent the economic and social phenomenon ‘hidden social dumping’).  

Part three of the present Essay 1 analyses the concept ‘hidden social dumping’ from an economic 

‘supply and production chain’-perspective by constructing a hypothesised theoretical model of ‘hidden 

social dumping along the supply and production chain’. This theoretical model was intended to be used 

in practice in order to verify its ‘validity’ and its underlying hypotheses with empirical data, but due to 

time and space constraints the planned qualitative, small-N case study research in Italian and German 

MNEs and their suppliers and subcontractors could (unfortunately) not (yet) be conducted.  

 

PART 1: The Phenomenon ‘Social Dumping’ in literature  

 

In order to develop the specific concept ‘hidden social dumping’ that is then also applied in Essay 2 and 

Essay 3 of the present Ph.D. thesis, and in order to construct the theoretical model ‘hidden social 

dumping along European supply and production chains’ in Part r of the present Essay 1, it is useful to 

first circumscribe and define the generic economic and social phenomenon ‘social dumping’ that in 

literature has been addressed and discussed in various different ways and in various different contexts.  
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1.1. Globalisation, MNEs, outsourcing, (transnational) production and supply chains, – a 

socioeconomic context that allows for social dumping practices 

 

Enterprises’ economic activities are no longer territorially limited25, labour markets have become 

globalized and transnational and multinational enterprises (MNEs)26 have become global players27 (cf. 

Marassi, 2018:1). With the internationalization and the progress made by ICTs, capital markets and 

companies determine an unprecedented gap between places and processes, between the ‘space of 

policy’ and the ‘space of economics’: The ‘space of flows’ replaces the one of the places28 and the 

growing outsourcing processes29 characterized by replacing ‘the make’ with ‘the buy’30 does not only 

regard private enterprises but also the public administrations and their numerous, multiple service-

provision-tasks31. International workers’ and enterprises’ mobility, the end of the vertically integrated 

company (model)32 and the fact that firms’ activities are increasingly articulated in a network of 

contracts33 that allow to acquire products and services from ‘outside’ the firm that previously were 

realized ’internally’, opens up spaces for so-called ‘social dumping’ practices, the central topic analysed 

throughout all 3 Essays of the present doctoral thesis.  

According to Marassi (2018:1), companies’ operations are increasingly conducted by (foreign) 

subsidiaries and they are outsourced34 to business partners (worldwide) and the main driving factors 

                                                           
25 The metamorphosis of the productive process and the global division of the production processes has led to 
an international articulation of value chains (cf. Izzi, 2018:2). 
26 Globalization makes economies increasingly interdependent through a centrifugal socioeconomic process, the 
engine of which is represented by individual economic actors: the multinational enterprises (MNEs). 
27 Today, the economic and legal context is strongly globalized and increasingly internationalized and is 
characterized by the undisputed protagonists: the multinationals and their (global) supply chains (cf. Panajotti, 
2017). 
28 Cf. Bano (2008:232-234 cited in Izzi, 2018:3) who uses the term „relativization of the territoriality of law“ (it. 
“relativizzazione della territorialità del diritto”). 
29 Guadagno (2016:1) identifies the “geographical scope of the externalization [outsourcing] of production 
processes, both at national and cross-border level”, cf. also Ratti, L., 2018:1-5.  
30 Buy and/or source goods and/or services from outside the firm. For a discourse on ‘the make’ vs. ‘the buy’ 
consult for instance Zentes et al. 2004, pp. 243-250; note that as Izzi (2018:2) rightly argues, the ‘the make vs. 
the buy’-setting is rather approximate as it relegates the central dynamics of relational cooperation between 
companies to a secondary level (Barbera, 2010:208; Romei, 2016:510).   
31 According to Izzi (2018:3-4), public procurement (where the commissioning party is a public administration) 
represent an important and increasing segment of the national and European economy due to organisational 
efficiency reasons but merely also due to budgetary needs and cost containment logics, - according to Cernat 
and Kutlina-Dimitrova (2015) they amount up to approximately 14% of the EU-GDP).  
32 cf. Izzi, 2018:1 
33 While outsourcing strategies can be realized through a large range of different contractual typologies, 
according to Izzi (2018:3) and Tamajo (2007:12) the prevalent one (in Italy, and around the world), is and remains 
the practice of ‘contracting’ and ‘subcontracting’ (in Italy for instance regulated by art. 1655 c.c. and art.29, 
comma 1 d.lgs. n. 276/2003). 
34 ‘Outsourcing’ refers to obtaining certain services or products from a third party company 
(http://www.businessdictionary.com/article/1090/offshoring-vs-outsourcing-d1412/); In other words, 
outsourcing is the moving of internal operations to a third-party (company) which can come in the form of selling 
physical plant to a supplier, to buy back goods or services, or shifting an entire business division to a third-party 

http://www.businessdictionary.com/article/1090/offshoring-vs-outsourcing-d1412/
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that lead MNEs to undertake these business choices are “lower working conditions and production 

costs in the foreign countries”. Outsourcing and off-shoring business strategies are gaining 

importance35 and if they are mainly based on a labour- and production-cost savings rationale and logic 

they can be identified and defined as ‘social protection- and labour regulation regime shopping’36 

potentially inducing a so-called ‘race to the bottom’ in regard to social- and labour standards in 

different countries. ‘Regime shopping’, where enterprises seek to invest, in fact, in ‘cheaper’ labour- 

and social protection-regimes, represents only one of various, different forms of ‘social dumping 

practices’ (Sinn, 2008; Hauptmeier and Greer, 2012; Bernaciak, 2017; Ricci, 2019) that will be 

extensively and schematically discussed in this Part 1 of Essay 1. While the use of the term ‘social 

dumping’ in the public discourse often refers to global, cross-border competitive situations and 

settings, several social dumping practices can also be found inside domestic markets37 (cf. the 

discourse on the ‘level of social dumping’ is intensely outlined in sections 1.3, 1.4 and 1.5 of this present 

Part 1 of Essay 1). As illustrated further on, the present analysis in Essay 1 (as well as Essay 2 and 

partially also Essay 3) will focus on so-called ‘hidden social dumping practices’ that arise inside a 

homogenous cultural and legal, normative framework (as the European Union for instance, - hence, 

cross-border social dumping that arises on an ‘intermediate level’ that is not the global level nor the  

national level, but ‘in between’) or inside the same country/nation state (cf. .  

While the globalisation of the firm and the transnational fragmentation of the firms’ activity and 

production processes are seen as for many aspects an advantageous evolution-process of the 

enterprises (and for the enterprises)38, it entails a large range of legislative challenges in particular in 

regard to the protection of labour, labour conditions and standards, because labour law and 

                                                           
and again buying the service back (https://www.forbes.com/sites/jwebb/2017/07/28/what-is-offshoring-what-
is-outsourcing-are-they-different/#46fefb922a2e); note that unlike ‘Outsourcing’ (which can happen on 
domestic and/or cross-border level), ‘Offshoring’ is primarily a geographic activity of getting work done in a 
different country, usually to leverage cost advantages; the compound concept ‘Offshore outsourcing’ is then the 
practice of hiring a vendor to do the work offshore, usually to lower costs and take advantage of the vendor's 
expertise, economies of scale, and large and scalable labour pool.  
35 Guadagno (2016:1) argues that even if the emergence of various outsourcing trends and strategies, (including 
off-shoring outsourcing in internationalised and globalised fluid and fluctuating markets open to global 
competition), dates back several decades, “their pace and significance has increased in recent years on account 
of the economic setting becoming increasingly globalized” (“so much that the need to take into consideration 
these kinds of transformation options may be a necessary pre-condition for any company wishing to operate and 
effectively compete in the global market”). 
36 Costamagna, F. (2017, 2019:80-81) defines ‘social dumping’ as unfair evading social- and labour-regulation. 
According to Izzi 2018 and Perulli, 2007, also ‘law shopping’. 
37 Cf. Eurofound (2016) Social Dumping. 
38 Cf. the globalization of the firm leads to a worldwide unification of the market and a constant efficiency-gaining 
interrelation and exchange with technology and innovation. As Tayauova, (2012) for instant notes, “nowadays, 
where competition among businesses intensifies rapidly, outsourcing is one of the instruments that gives the 
possibility to open access nearly every resource that is offered in market”. Cf. also some parts of Dunning’s (2001) 
‘eclectic OLI paradigm’ (e.g. the so-defined ‘location advantages’ described as deriving from ‘market penetration 
access’ and ‘labour cost advantages’).  

https://www.forbes.com/sites/jwebb/2017/07/28/what-is-offshoring-what-is-outsourcing-are-they-different/#46fefb922a2e
https://www.forbes.com/sites/jwebb/2017/07/28/what-is-offshoring-what-is-outsourcing-are-they-different/#46fefb922a2e
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employment and labour relations39 are and remain traditionally rooted and managed on the local and 

national level and there is until today no real framework, that (effectively) regulates international 

employment relations  (cf. Panajotti, 2017:7)  

Hence, globalization and firms’ growing outsourcing processes (both on national and cross-border level 

– cf. Guadagno, 2016) put different labour law and social security systems and tax regimes into 

competition and allow for different social dumping practices and strategies: ‘regime and law shopping’ 

practices with enterprises as ‘social dumpers’40 on the one hand and ‘regime building’ practices with 

state governments as ‘social dumpers’ on the other hand. The different social dumping practices and 

strategies cannot only be diversified according to the ‘actor who is investing in social dumping’ but also 

according to the ‘geographical level on which social dumping practices arise’: the ‘global level’, the 

‘national level’, the ‘intra-firm/intra-corporate level’ and, in fact, the here analysed ‘intermediate level’ 

which describes the various forms of ‘hidden social dumping’ practices arising in ‘homogenous cultural, 

legal and normative’ contexts like for instance the EU (for an extensive analysis of the different ‘actors 

engaging in social dumping’ and the distinct ‘geographical levels on which social dumping occurs’, 

consult sections 1.3 and 1.4 of the present essay).   

According to Goyer at. al (2014:473ff.) globalization of economic activities can be associated  to two 

important developments that have put pressure on distinct (regulatory) labour regimes41 and 

employment relations: the increased mobility of capital across borders (so-called ‘globalization of 

finance’) that puts pressure on employment relations42 and multinational corporations (cf. ‘regime and 

law shopping’) and states pursuing policies which place downward pressure on labour (and social 

protection) standards (cf. ‘regime building’). Always according to Goyer et al. (2014:474) this “so-called 

‘social dumping’  takes two forms that often work in conjunction with each other: 1.) firms/MNCs seek 

to de-invest in economies with high labour standards and relocate to cheaper production regimes43 2.) 

                                                           
39 Instead of using the more classical term and concept “industrial relations”, the present analysis uses the 
‘newer’ and ‘(terminologically and conceptually) more comprehensive’ term “employment relations” (cf. Carrieri, 
2016:8-9; Williams, 2017:XXV Preface). As Williams (2017:XXV Preface) suitable argues “other writers have noted 
(e.g. Blyton and Turnbull, 2004), the term ‘industrial relations’, although [by then] still widely used, is often 
associated with developments in traditional industries, like manufacturing, and with an emphasis on trade unions 
and joint regulations; ‘employment relations’, however, is more appropriate to understanding greater diversity 
in work and employment patterns”.  
40 ‘social dumper’ refers to the ‘actor(s) that is actually engaging in social dumping’ (for an extensive analysis of 
the different ‘actors engaging in social dumping’, consult sections 1.3 and 1.4 of the present essay). 
41 At the level of the state national economies have established distinct labour regimes but international 
competitive pressure threatens these distinct labour regimes. 
42 For a more detailed debate on the globalization of finance in form of the actors’ ability to shift capital in an 
unimpeded manner across borders consult Goyer et al. (2014) and cited contributions.  
43 ‘Regime shopping’, or, according to Izzi (2018:2-3) and Perulli (2007 p. 58) ‘law shopping’ describes enterprises’ 
practice of selecting the most convenient social system benefitting from the competition between the rules in 
the different legal systems (inside the European Union and/or also outside the EU); in short, it means taking 
advantage of (the) ‘normative differentials’ (Izzi, 2018:2-3; cf. sections 1.3. and 1.4. of the present part 1 of essay 
1 for a more detailed analysis). According to Goyer et al. (2014) MNCs have greater ability to ‘(social policy) 
regime shop’ by choosing to locate production where there are lower levels of constraining rules. 
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the state often plays its role of ‘competition state’ (Cerny 1995): with MNCs seeking to offshore 

production, states actively engage in regime building aimed at attracting inward investment and 

enhancing the comparative advantage of their system vis-a-vis other countries competing for FDI”.  

In short, capital’s, workers’ and enterprises’ increased cross-border mobility and the growing 

transnational fragmentation of firm’s activities and production processes arising in the course of 

intensified globalisation processes, puts different (national) ‘social- and labour-regulation’-systems 

into competition and opens up spaces for various different forms of so-called ‘social dumping’ 

practices and strategies, that will be carefully and attentively analysed in the next sections. 

 

1.2. Delimiting the specific concept ‘social dumping’ from the generic concept ‘dumping’ 

 

First of all, it is useful to outline how the phenomenon ‘social dumping’ has been treated, 

conceptualized and analysed in literature. 

In the existing literature the term and concept ‘social dumping’ is (and has been) used in various 

different ways that focus on very different (key) aspects of this economic and social phenomenon. In 

order to entirely understand the concept ‘social dumping’, it is useful to preliminary separate the term 

‘social’ from the generic concept ‘dumping’.  

The generic concept ‘dumping’ has been established mainly on two different levels: the 

microeconomic level of ‘dumping’ (cf. Krugmann, 1995) on the one hand, and the macroeconomic level 

of ‘dumping’ (Sinn, 2003, 2008; Bernaciak, 2015; Ricci, 2019) on the other. The here treated specific 

concept ‘social dumping’ is part of the macroeconomic interpretation of ‘dumping’ and has to be 

distinguished from ‘monetary dumping’44, the second form of macroeconomic dumping (Larsson, 

1996, cited in Ricci 2019). Hence, within the compound term ‘social dumping’ the term ‘social’ specifies 

both the macroeconomic interpretation of the generic concept ‘dumping’ and, inside that 

macroeconomic interpretation, the specific focus on the explicit concept ‘social dumping’. 

The microeconomic level of ‘dumping’ is well established in literature also since the concept ‘dumping’ 

initially originates in the microeconomic theory45 (cf. Ricci, 2019:161). The macroeconomic definition 

                                                           
44 According to Ricci, 2019, pp. 162ff. ‘monetary dumping’ derives from “systematic real undervaluation of the 
domestic currency with respect to its long run equilibrium position, defined as the purchasing power parity (PPP) 
exchange rate. Monetary dumping is [thus] a consequence of direct and indirect government interventions on 
exchange markets (currency manipulation), or distortions in the international monetary and financial system 
(Auboin & Ruta, 2013 cited in Ricci 2019)”. 
45 As Ricci (2019:161) illustrates, in the microeconomic theory the concept dumping indicates “the price 
discrimination behaviour of monopolistic firms within segmented markets, in which the prices of two similar 
goods are in different ratios to marginal costs (Varian, 1989). This notion has been applied in the microeconomic 
international trade theory to describe the ability of oligopolistic firms to discriminate between foreign and 
domestic markets because of different demand elasticities, and used to explain intra-industry trade in identical 
products (Brander & Krugman, 1983; Krugman, 1995 cited in Ricci, 2019:161).” 
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of ‘dumping’ on the other hand is more problematic and controversial because, as Ricci (2019: 162) 

appropriately illustrates, “it refers to the structural characteristics of a national economy and it is 

strongly influenced by state policy issues” (cf. Maslauskaitè 2013 and Bernaciak 2015 cited in Ricci, 

2019:162). This makes the macroeconomic interpretation of ‘dumping’ vague in its nature: 

‘macroeconomic dumping’ can, in fact, assume various different forms46 not unequivocally 

circumscribable and especially the specific concept ‘social dumping’ has been treated in literature in 

various different ways, from various different perspectives and in various different fields of study (e.g. 

economic theory, economic sociology, institutional political economy, employment relations... –  

section 1.3 will in fact provide a more detailed literature review on how the concept and term ‘social 

dumping’ has been used in literature). Furthermore, also the high political resonance of the term ‘social 

dumping’, at least in the European debate47, linked to the term’s and concept’s generic and often 

imprecise use, contributes to its vagueness and widely differentiated use.  

While the term’s and concept’s wide and generic nature and use can be seen as (a) weakness of the 

concept48 and hinder its (rigorous) scientific use49, the present study takes it instead as (an) opportunity 

in order to be able to adapt the concept ‘social dumping’ to the first two Essay’s specific research 

purpose: an inter- and multidisciplinary analysis of the so-called ‘hidden social dumping practices’ 

arising inside the European single market or even within the same European country that will be 

circumscribed and studied by adapting the in part 2 of Essay 1 ad-hoc constructed homonymous 

concept ‘hidden social dumping’. Hence, as the title of the present Essay already indicates, the present 

dissertation exclusively treats the specific macroeconomic dumping-form ‘social dumping’, in Essay 1 

and 2 further narrowed to the even more specific form of ‘hidden social dumping’. 

In order to be able to appropriately adapt the concept ‘social dumping’ to the present analysis’ 

purpose, it is fundamental to first systematize the concept ‘social dumping’ by analysing and 

schematizing the different specific social dumping approaches50 discussed and pursued in past 

literature in regard (cf. Bernaciak 2015:2). That is what the next two sections 1.3 and 1.4 will provide 

for.  

 

1.3. Definition of the concept social dumping in literature – literature review 

 

                                                           
46 Cf. Ricci (2019:160) who observes the „controversial definition of macroeconomic dumping with various forms 
that it can assume…” 
47 cf. Bernaciak, (2015:1) observing social dumping’s high political resonance during the various EU-enlargement 
processes for instance.  
48 especially if not well-defined for the respective research-purpose. 
49 In accurate/rigorous scientific research/contributions 
50 The various different instances of social dumping approaches found in past studies.  
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The present study starts from and builds on two quite recent (and at the same time quite generic) 

definitions of the concept ‘social dumping’: 

- according to Ricci (2019:162) “social dumping relates to lower labour legal standards with respect to 

other countries competing in the same market” and “the unfair advantage consists in a downward 

competition on the workers’ conditions aimed at reducing labour costs” 

- Bernaciak (2015:2)51 defines social dumping as “the practice undertaken by self-interested market 

participants, of undermining or evading existing social regulations with the aim of gaining competitive 

advantage” (Bernaciak 2015 p.2).  

These two definitions already clearly identify two52 fundamental aspects of social dumping that define 

the concept throughout the existing literature:  

- In line with the existing social dumping literature (Sinn 2003, 2008; Bernaciak, 2015; Ricci, 2019…) the 

final purpose of social dumping practices and strategies is ‘to gain competitiveness53’ (on different 

geographical levels and by means of different actors as it will be illustrated further on) 

- for most existing social dumping literature approaches the predominant way for achieving the final 

objective of gaining competitiveness, is ‘to (‘unfairly’) reduce labour costs’, i.e. ‘to reduce operational 

and production costs by reducing and saving on labour costs’54, - in various different ways as it is 

discussed in the next paragraph). 

Hence, in line with most existing social dumping literature, the present analysis starts from the basic 

ASSUMTION that:  

“the final aim and purpose of social dumping (practices and strategies) is to (‘unfairly’55) reduce and 

save labour costs in order to gain competitiveness” in nowadays (mostly56) free and globalized markets” 

                                                           
51 Bernaciak (2015) builds this social dumping definition building on the contributions in the field of economic 
theory, economic sociology and institutional economy collected in her edited mature book specifically and 
explicitly dedicated to the topic ‘Social Dumping in Europe’. 
52 Personal note: Maybe use ‘two’ to be more specific and not always generic… (like ‘some’) 
53 Gaining competitiveness also includes countries gaining competitiveness as ‘location to invest in’ (cf. Goyer et 
al. 2014:474). 
54 Of course, in general, there are various different ways of enterprises gaining competitiveness, but the specific 
social dumping discourse relates to enterprises’ operational costs-reduction strategies and in specific to various 
different ‘labour cost reduction strategies’ (see the different social dumping definitions in literature outlined in 
the next paragraph). For instance, also the 2013 Ernst & Young study across the eight European countries 
(Denmark, Finland, Germany, Netherlands, Norway, Spain, Sweden, UK) identified that among the most 
important reasons for outsourcing business processes, ‘improvements in cost levels’ still represents the most 
frequently cited reason for outsourcing (with 42%; followed by ‘efficiency improvements’ with 33% and ‘a greater 
focus on core business’ with 26% - cf. Ernst & Young 2013:14-15). 
55 Cf. ‘unfair competition’ logic - cf. Vaughan-Whitehead (2003) suggests to distinct between a ‘narrow definition 
of social dumping’, limited to respecting or failing to respect the law (cf. also Berntsen and Lillie 2015), and a 
more general definition based on the notion of ‘unfair competition’. 
56 Against a large part of the general (public) opinion, perception and expectations most markets are not 
totally/perfectly free (cf. Weiss, 2010 who illustrates, that whilst the USA is held up as the quintessential LME-
liberal market economy, in reality, in many areas the US state is highly interventionist, especially the R&D in high-
tech and defence industries) and especially in recent days of (the wave of) new national (economic) 
protectionism 
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The social dumping literature identifies and analyses various different ways and strategies of ‘reducing 

and saving on labour costs’ and it is useful to schematize and summarize the various, different 

elements and variables that are affected (mostly in a negative way) by these labour-cost reducing 

‘social dumping practices’ (as it will be shown, these mostly ‘negatively’ affected elements and 

variables are generally of legal and socio-economic nature)  

i. Ricci (2019:162) in his social dumping definition uses the wording “lower[ing] labour legal 

standards and downward competition on worker’s conditions”, hence he identifies labour 

(legal) standards and worker’s conditions as the legal and socio-economic elements and 

variables that are negatively57 affected by social dumping practices;  

ii. Bernaciak’s (2015:2) social dumping definition contains the wording “undermining or evading 

existing social regulations”, hence she identifies social regulations as the legal and 

socioeconomic elements and variables that are negatively affected by social dumping 

practices; 

iii. André Sapir’s (2015)58 social dumping definition contains the wording “downward pressure on 

social conditions”;  

iv. Goyer’s et al. (2014:474)59 social dumping definition contains the wording “place downward 

pressure on labour standards”;  

v. Orlandini (2019, p.64) defines social dumping as the “competition between different national 

legal orders [‘legal regimes’] played on [the variable] labour cost”; 

vi. Thyssen (2015)60 speaks about “unfair competition61 due to the application of different wages 

and social protection rules to different categories of workers” 

vii. Izzi (2018:2) speaks about “exploiting the normative differentials in a logic of ‘law shopping’ 

while seeking to find the most convenient social system” – cf. Izzi, 2018:2-3)  

viii. Streeck (1992) argues that “firms’ social dumping practices can erode existing social and labour 

standards through ‘regime competition’” 

ix. Berntsen and Lillie (2015:45) define social dumping as “cost-based competition founded on 

characteristics of social systems, collective bargaining agreements or welfare regimes” 

                                                           
57 ‘negatively affected’ due to the explicit wording “lower[ing]” and “downward competition” (a similar reasoning 
can be made for the following listed ‘negatively’ affected legal and socio-economic elements and variables). 
58 André Sapir (2015) uses the concept social dumping to define a “downward pressure on social conditions due 
to competition from countries with lower social conditions”.  
59 Goyer et al. (2014:473) define social dumping as policies pursued by multinational corporations (MNC) and 
states “which place downward pressure on labour standards” [and (so) that threaten regulatory labour regimes]. 
60 written answer to Parliamentary/European Parliament questions, 27 May 2015, E-008441-15 of European 
Commissioner for Employment, Social Affairs, Skills and Labour Mobility Marianne Thyssen on 14 August 2015. 
61 Note that Vaughan-Whitehead (2003) suggests to distinct between a narrow definition of social dumping, 
limited to respecting or failing to respect the law (cf. also Berntsen and Lillie 2015), and a more general definition 
based on the notion of ‘unfair competition’. 
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These various, different elements and variables that are (negatively) affected by social dumping 

practices can be summarized as ‘elements and variables of legal and/or socioeconomic nature’ directly 

related to: 

a) working conditions (and –collective- labour rights), wages and labour (legal) standards [see (i), 

(iv), (vi)],  

b) social security and protection schemes [see (vi) and (ix)]  

c) and (to) (other) labour market regulations [see (vii)] and social regulation in general [see (ii), 

(iii)]62  

According to Hürtgen (2016:454), social dumping is, in fact “a pervasive economic and social 

phenomenon, by no means to reduce to limited sectors or social groups. It is […] a systematic, and not 

an exceptional, phenomenon.”  

In order to well define and understand the use of the concept ‘social dumping’ in literature and in the 

context of the present analysis (of all three Essays) additional two fundamental aspects of social 

dumping have to be clarified: 

- who is the actual (key) actor63 that engages in social dumping strategies and practices? – Is it 

the single enterprise’s/MNE’s management seeking to save labour costs and to gain 

competitive advantage (= so-called ‘regime or law shopping’) or is it the (nation) state’s 

government as a whole that engages in social dumping practices seeking to attract inward 

investments (foreign direct investment - FDI) and capital?64 (cf. Goyer et al. 2014:474; Berntsen 

and Lillie 2015:46-47);  

                                                           
62 ‘social and labour standards’ as possible summarizing term (cf. Streeck, 1992). 
63 Also referred to as “agent of social dumping” or as “social dumper”; as argued by to Hürtgen, (2016:453) “social 
dumping cannot be reduced to management and company’s strategies. It has to be analysed also “as a political 
practice (see Vera Scepanovic’s, 2015 contribution about contradictory state-led social dumping taking low-cost 
attraction to overcome low-cost dependency) and (second) as a social praxis proceeded also by ordinary social 
actors such as workers and their trade unions. Note that the ordinary social actors sphere will not be treated in 
the present essay. 
64 Note that in regard to the two ‘starting definitions of social dumping’ mentioned above, Ricci’s (2019) social 
dumping definition is based on the wording “…other countries competing…”, hence, mainly refers to the ‘state 
as actor engaging in social dumping’, while Bernaciak’s (2015) social dumping definition built on the wording 
“self-interested market participants” rather relates to the ‘firm as actor’ engaging in social dumping. As argued 
later on, due to the ‘interconnected circular relationship’ (Goyer et al., 2014:474) between these two actors 
engaging in social dumping, this does not necessarily represent a contradiction. 
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- what is the ‘geographical level’65on which social dumping practices actually arise (i.e. the 

‘spatial scope and scale66’ of social the dumping strategies and practices67) - are ‘social 

dumping’ practices arising and happening between different countries in basis of  significantly 

differing social security-, labour regulation-, and industrial relation-regimes or are they arising 

inside the same country? Or do ‘social dumping’ practices also arise within the same 

‘supranational homogenous cultural, legal and normative institutional framework’ (e.g. within 

the EU institutional framework) and do ‘social dumping’ practices also arise inside the same 

state and even inside the same enterprise/MNE?  

These two aspects will exhaustively be treated in the next section 1.4 (‘Classification of social 

dumping’) that classifies the existing social dumping literature approaches according to exactly these 

two aspects into six different ‘social dumping’ categories. 

For now, based on the exposed social dumping literature excursus, the final operational DEFINITION 

of social dumping on which the present dissertation builds on, can be expressed as follows:  

“social dumping is an economic and social phenomenon that arises on different geographical levels 

either enhanced by (self-interested) enterprises’ management strategies that try to save (operational) 

production- and labour-costs68 in order to gain competitive advantage, or, by sates’ governments that 

try to build production- and labour cost- advantageous regimes seeking to attract inward investments 

(e.g. FDI)69. These two ‘actor-distinct’ forms of social dumping (often) work in conjunction with each 

other and are played on the cost-saving mechanism of evading and/or undermining70 working 

                                                           
65 In the present research ‘geographical level of social dumping’ refers to the geographical area in which social 
dumping practices arise and actually happen (one might also describe it as ‘geographic scope’ or ‘scale’ of social 
dumping). The expression ‘level’ is thus completed and specified by the additional term ‘geographical’ in order 
to specify its geographical and spatial scope and meaning and in order to delimit the compound expression 
‘geographical level’ from other meanings of the term ‘level’ (e.g. the expression ‘level’ as to describe ‘different 
strengths’ of a phenomenon and other aspects that could be associated to a category called ‘level of social 
dumping’). 
66 Vocabulary: also ‘geographical area of action/scope’. 
67 cf. Hürtgen’s (2016) ‘multiscalar phenomenon’ concept; - as argued by Hürtgen (2016:453), “social dumping is 
by no means built up only along national borders. Social dumping actually takes place among different regions, 
cities, different production sites within one country or cross-country and also among different cost centres in 
one production site or different workforce-categories within one single establishment. Social dumping, in other 
words, is to be regarded as a multiscalar phenomenon, covering each social scale, and, as the book [Bernaciak, 
2015] shows, branch and socioeconomic field of contemporary Europeanization [and non]. It is an inherent part 
of the systematic and again multiscalar economic and political pressure for competitiveness”. 
68 or ‘social and labour costs’ 
69 As already mentioned/highlighted in the present section 1.1, Goyer et al. (2014:474) state, in fact, that “with 
MNCs seeking to offshore production, states actively engage in regime building aimed at attracting inward 
investment and enhancing the comparative advantage of their system vis-a-vis other countries competing for 
FDI”. 
70 In regard to the expressions ‘evading and/or undermining’ also consult Berntsen and Lillie’s (2015:44) three 
categories of firm’s cost-saving regulatory engagement strategies: ‘regulatory evasion’, ‘regulatory arbitrage’, 
regulatory conformance’ (“which may also be viewed as different types of social dumping”).  
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conditions71, wages/remuneration72 (so-called ‘wage dumping’), labour (legal) standards, social 

security and protection schemes73 (so-called ‘welfare dumping’) and other social- and labour market 

regulations and ‘regime settings’74 (cf. so-called ‘fiscal dumping’). This enhances a downward 

competition (so-called ‘race to the bottom’) that negatively affects workers’ protections and workers’ 

rights, working conditions and working standards and social welfare as a whole” (cf. section 1.6 on the 

assessment on the effect of social dumping). 

Ricci (2019:162)75 identifies, in fact, following three different forms of social dumping (that he also 

describes as ‘practices of unfair competition’76) that can be directly associated to the final, operational 

DEFINITION of social dumping formulated above:  

1. Welfare dumping deriving from lower welfare benefits (monetary and in-kind social benefits) 

to workers (Sinn, 2008 cited in Ricci 2019:162) 

2. Wage dumping deriving from lower net wages (Sinn, 2008) 

3. Fiscal dumping deriving from lower taxes paid on labour (Merlevede et al. 2011)  

These three forms of social dumping will be re-called in part 3 of this Essay 1 in order to construct the 

theoretical model of ‘hidden social dumping along (European) supply and production chains’. 

 

1.4. Classification of social dumping 

 

                                                           
71 Goyer et al. (2014:474) speaks about “substantial terms and conditions of employment. According to ILO 
official definition, ‘working conditions’ that are at the core of paid work and employment relationships “cover a 
broad range of topics and issues, from working time (hours of work, rest periods, and work schedules) to 
remuneration, as well as the physical conditions and mental demands that exist in the workplace” 
(https://www.ilo.org/global/topics/working-conditions/lang--en/index.htm). Even if the aspect 
‘wages/remuneration’ is included in the ‘wide’ definition of ‘working conditions’, due to its importance in the 
social dumping discourse (cf. ‘wage dumping’ as one of the three specific forms of ‘social dumping’ – see Ricci, 
2019:162 and part 3 of this essay 1) wages are listed as ‘own aspect’ in the final (operational) DEFINITION of 
social dumping. 
72 And/or ‘wage expectations’ – cf. Berntsen and Lillie (2015:46) 
73 And social contribution rates (cf. Borelli, 2017). The definition and difference between ‘social security’ and 
‘social protection’ is not straight forward. For the ILO for instance, social security and social protection are 
synonyms but in other organizations and across countries definitions vary. Social security or social protection 
programmes are either contributory (e.g. social insurance) or non-contributory (universal or categorical social 
benefits in cash and in kind and means-tested social assistance) – source Researchgate: 
https://www.researchgate.net/post/How_do_you_define_social_security_and_social_protection . The present 
dissertation uses the term ‘social protection’ as broader term which includes social security (as related to 
contributory schemes and mainly concentrated in the formal sector of the economy) and social assistance and 
welfare programmes (as non-contributory schemes). 
74 Like statutory (income) tax regimes (cf. Borelli, 2017).  
75 Note: Ricci (2019:174) shows and argues that in regard to his specific empirical analysis (panel data 
econometrics and descriptive statistics methods) of the five CEE countries Poland, Czech Republic, Bulgaria, 
Hungary and Romania “welfare dumping is present in each of the CEE countries, fiscal dumping plays a very 
limited role and wage dumping is present only in the Czech Republic and Poland”.  
76 Cf. Vaughan-Whitehead, 2003 on ‘unfair competition’ and ‘social dumping’ and Rodrik 2018 for a discussion 
on the concept ‘unfair’. 

https://www.ilo.org/global/topics/working-conditions/lang--en/index.htm
https://www.researchgate.net/post/How_do_you_define_social_security_and_social_protection
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The present analysis utilizes the two (fundamental) aspects ‘actor engaging in social dumping’ and 

‘geographical level of social dumping’ as distinctive elements for systematically classifying the different 

social dumping approaches and definitions found in literature. This classification is of central 

importance for the better understanding and ‘conceptualization’ of the further specifications of the 

concept ‘social dumping’ made in Essay 1 and 2.  

As already highlighted, while the use of the term ‘social dumping’ in the public discourse often refers 

to international, cross-border situations and competitive situations, several important key features of 

social dumping practices can, in fact, also be found in domestic markets (cf. Eurofound 2017). Hence, 

by means of the existing social dumping literature, the present analysis classifies social dumping 

practices in following four different ‘geographical levels of social dumping’77 (figuratively schematizes 

in Table 1.1): 

- the ‘global level of social dumping’: global social dumping practices that arise on the basis of 

significantly differing labour standards and social protection regimes between different 

countries that are embedded in (strictly) distinct cultural and legal normative frameworks 

(around the world);  

- the ‘intermediate level of social dumping’: social dumping practices that arise in between the 

‘global level’ and the ‘domestic level’ of social dumping. These are social dumping practices 

that arise on the basis of distinct social protection schemes and labour regulatory-systems78 of 

different countries that are, though, still part of the same (supranational79) homogenous 

cultural and legal normative framework (for example social dumping practices within the 

institutional framework of the EU);  

- the ‘domestic/national level of social dumping’: social dumping practices arising within the 

same country (nation state);  

- ‘firm and intra-corporate level80 of social dumping’: social dumping strategies and practices 

arising within the same firm/MNE. The ‘firm and intra-corporate level of social dumping’ 

                                                           
77 cf. Lillie and Berntsen’s (2015:45) define social dumping as a “practice of employers and firms [note: here the 
‘state actor’ is ignored] seeking to access lower cost structures of labour in another country [cf. the ‘global level’ 
and ‘intermediate level’ of social dumping] or within a country [cf. the ‘domestic level of social dumping’] or a 
firm” (own emphasis and square brackets). 
78 Like differing labour legal standards, collective bargaining traditions and rules etc… 
79 For a discussion on the ‘transnational’ dimension of labour relations as to be distinguished from the 
‘supranational’ (e.g. institutionalised framework of the European Social Dialogue – Art. 154 and 155 TFEU) and 
the ‘international’ dimension (institutionalized and tripartite par excellence - e.g. dimension developed within 
the ILO via Declarations, Conventions and Recommendations) consult Ales, 2013:55-82 and Ales, 2018 (p.1 and 
p.7).  
80 The European Parliament Briefing (03/2017:1) underlines that “although [‘social dumping’ is] a recurring term 
in discussions related to working mobility, wages and the social security of workers, social dumping has neither 
a generally accepted definition, nor easily definable limits. It is rather a set of practices on an international, 
national or inter-corporate level [according to the author ‘intra-corporate’], aimed at gaining an advantage over 
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contemporaneously always coincides with at least one of the other three levels of social 

dumping listed above. Hence, depending on the single case, any ‘firm and intra-corporate level 

of social dumping’ practice can contemporaneously be associated also to either the domestic, 

the intermediate and/or the global level of social dumping. The ‘firm and intra-corporate level 

of social dumping’ will thus further on NOT be analysed as own category-level, but will be 

‘integrated’, if necessary, to the respective ‘other level of social dumping’ whit which it is 

actually coinciding. 

 

In regard to the actor who engages in social dumping, the concept ‘social dumping’ has not only been 

used to describe companies that (unfairly) seek (labour) cost advantages in order to gain competitive 

advantage (‘regime and law shopping’81 on different geographical levels, different forms of ‘hidden 

social dumping’ practices - cf. Table 1.1), but it has also been applied to describe state governments 

that engage (and invest) in ‘regime building’82 aimed at attracting inward investment and enhancing 

the comparative advantage of their system vis-a-vis other countries competing for FDI, - so-called 

‘market-making’83 efforts or ‘regime building’ efforts (Alber and Standing, 2000; Goyer et al. 

2014:47484; Šćepanović, 2015).  

Table 1.1 figuratively summarizes and schematizes the (here) developed and further on adopted 

classification of social dumping practices85 and associates relevant social dumping approaches from 

                                                           
competitors, which could have important negative consequences on economic processes and workers’ social 
security” (European Parliament Briefing 2017, own emphasis).  
81 Regime shopping’, or, according to Izzi (2018:2-3ff.) and Perulli (2007 p. 58ff.) ‘law shopping’ describes 
enterprises’ strategies and efforts of looking for and selecting the most convenient social system benefitting from 
the competition between the rules in the different legal systems (of the EU and outside the EU); in short, taking 
advantage of (the) ‘normative differentials’. Note: According to Goyer et al. (2014:474) “MNCs have greater 
ability to ‘regime shop’ by choosing to locate production where there are lower levels of constraining rules”. 
Further on, the single expression ‘regime shopping’ will be used to refer to ‘regime and law shopping’.  
82 ‘regime building’ describes state governments (engaging and) investing in production- and labour-cost cutting 
labour and social protection regimes (= lower labour legal standards and wage levels and ‘cheaper’ social security 
and protection regimes.  
83 The term ‘market making’ is taken from Berntsen and Lillie 2015:46-47 for state-led social dumping, - that is 
social dumping enhanced by the states’ governments as actors; Goyer et al. (2014:474) describe this type of 
social dumping as ‘regime building’ efforts. 
84 According to Goyer et al. (2014:474), “social dumping takes two forms that often work in conjunction with 
each other: 1.) firms/MNCs seek to de-invest in economies with high labour standards and relocate to cheaper 
production regimes 2.) the state often plays its role of ‘competition state’ (Cerny 1995). With MNCs seeking to 
offshore production, states actively engage in regime building aimed at attracting inward investment and 
enhancing the comparative advantage of their system vis-a-vis other countries competing for FDI”. 
85 Note that the purpose of Table 1.1 is not to provide a complete list of ALL social dumping approaches and 
definitions found in literature, but rather to stylize and map an exhaustive scheme of (the existing) different 
‘categories of social dumping’ linked to some relevant (specific) examples from the social dumping literature. 
Further (literature-review)-research would be needed to fully ‘complete’ the listed (specific) examples from 
literature.  



Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

30 
 

existing literature (the extensive version of Table 1.1 with explanations and specifications of the 

different concepts is consultable in the Annex of the present Essay 1).  

 

Table 1.1 CATEGORIES of social dumping practices classified by the two fundamental aspects ‘actors 
engaging in social dumping’ (by column) and ‘geographical level of social dumping’ (by row)  
 

‘geographical 
level of social 
dumping’ / ‘key 
actor’ 

Firm/company/MNE 
(company’s management) 

State’s government 

‘firm and intra-
corporate level’  

e.g. so-called ‘management whipsawing as a 
specific form of marketization’ = different 
production sites of the same enterprise/MNE 
act as social dumpers ‘against’ each other (cf. 
Greer and Hauptmeier, 2015), - this specific 
form of s.d. can e.g. arise between different 
divisions of the same corporation  

/ 

‘domestic-
national level’ 
(intra-national 
level) 

so-called ‘hidden social dumping practices 
on domestic level’ (extensively treated in 
part 2 of the present Essay 1) – e.g. social 
dumping practices along domestic production 
and supply chains;  

/ 

‘intermediate 
level’  
 
(homogeneous 
cultural, 
economic and 
legal, normative, 
framework that 
‘collects’ more 
than one 
country) 

’hidden regime and law-shopping’86 (part of 
the specific concept ‘hidden social dumping’ 
developed in the next Part 2 of Essay 1 – 
recurring examples are the ‘intra-EU posting 
of workers’ as a strategy for circumventing 
particularly Western and Northern Europe’s 
generally highly developed labour and social 
security and protection regimes’ (cf. Ricci, 
2019:162; Lillie, 2010:693 cited in Arnholtz 
and Eldring, 2015:80; Berntsen and Lillie, 
2015:43); or ‘hidden regime and law 
shopping practices’ along (European) 
production and supply chains;  

‘Market-making or regime building on 
the intermediate level’ (cf. Ricci, 
201987; Sapir 201588) = in the present 
analysis defined as ‘hidden market 
making or regime building’ = state 
governments within the same cultural 
and legal normative framework seeking 
to ‘use’ and enhance their different, 
‘cheaper’ production- and labour cost 
settings and social security and 
protection scheme in order to attract 
inward investments (e.g. FDIs); 
potentially induces a ‘race to the 
bottom’ in regard to social and labour 
standards and labour and social 
protection schemes; 

                                                           
86 Hereinafter, the ‘single’ expression ‘hidden regime shopping’ will be used to refer to ‘hidden regime and law 
shopping. 
87 Ricci’s (2019) contribution presents an accurate overview of social (and monetary) dumping within the EU 
analysing the social dumping strategies and practices adopted by the 5 CEE EU MSs (Bulgaria, Czech Republic, 
Hungary, Poland, and Romania) that are not (yet) part of the Euro zone (or Euro area) in regard to effective Euro-
area-MSs. 
88 according to Sapir (2015:7) the concurrent coexistence of ‘deep EU economic integration’ and ‘fully 
autonomous national welfare states in EU MSs’ opens up to social dumping practices ad strategies within the EU. 
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‘global level’ 

‘global regime and law shopping’ = 
competitive strategy which relies on 
accessing ‘cheaper’ labour supplies in 
another country and legal normative 
framework (e.g. significantly looser –labour- 
regulatory frameworks, ‘cheaper’ social 
security and social protection regimes and/or 
differences in wage levels or wage 
expectations - cf. the present Intro and final 
operational social dumping definition, 
Berntsen and Lillie 2015:46); e.g. ‘offshore-
outsourcing’ as a way to invest in ‘global 
regime shopping’ 

‘Market-making or regime building on 
the global level’ (Cerny, 1995; Alber 
and Standing 2000; Sinn 2003; Goyer et 
al. 2014; Šćepanović, 2015; Sapir, 2015; 
= state governments from different 
legal normative frameworks from 
around the world seeking to invest in 
lower social protection and labour 
regulatory regimes as a way of 
attracting inward investments (e.g. 
FDI89) 

Source: own elaboration on basis of existing social dumping approaches and definitions in literature; note: within 
Table 1.1. (as well as in the footnotes) the abbreviation ‘s.d.’ refers to ‘social dumping’. 

 

It has to be taken into account, that the ‘social dumping actor-role’ is not always unequivocally 

assignable because enterprises’ social dumping practices and state governments’ market making and 

regime building efforts “often work in conjunction with each other”90. This overlapping mechanism can 

be explained by means of the following example: as argued by Streeck (1992) the competitive aspect 

of firms’ social dumping practices can erode existing social and labour standards in a specific country 

through ‘regime competition’91. If this happens, the actual actors engaging in social dumping are both 

the enterprises and the state because the enterprises’ ‘regime shopping’-practices induce state 

governments to invest and engage in ‘regime building’-efforts (and vice-versa)92.  

Hence, companies’ social dumping strategies and state governments’ ‘regime building’ or market-

making (efforts) can be seen as being in an interconnected, circular relationship as “firms 

[continuously] react to government incentives when they engage in social dumping” (Berntsen and 

Lillie 2015:46).  

                                                           
89 Foreign direct investment (FDI) is an investment made by a firm or individual in one country into business 
interests located in another country. Generally, FDI takes place when an investor establishes foreign business 
operations or acquires foreign business assets, including establishing ownership or controlling interest in a 
foreign company. 
90 Cf. Goyer et al. (2014:474) illustrate that these two ‘actor-forms of social dumping’ do, in fact, “often work in 
conjunction with each other”. Berntsen and Lillie (2015:46-47) argue that “although governments’ market-
making efforts and companies’ social dumping strategies are not synonyms, these two aspects are connected 
because firms react to government incentives when they engage in social dumping.” 
91 As Berntsen and Lillie (2015:47) argue “lower standards for workers in one context can also affect conditions 
for workers in other settings if the latter have to compete with the former. Growing competitive pressures create 
incentives for market actors to undermine or circumvent social [and/or labour] regulations, which may lead to 
the erosion of the existing standards.” 
92 Especially in the early stages of a countries’ ‘opening of the economy’, initial differences in economic 
developments and, thus, usually also social and labour standards differentials, are ‘natural’ and almost 
unavoidable. As Ricci (2019:174-175) suitably argues “the [initial] presence of competitive advantage deriving 
from lower labour cost […] cannot be deemed as practice of unfair competition” and account must be taken of 
the initial differences in economic development between transitional economies and mature economies (cf. 
Ricci, 2019:175).  
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Despite the ‘structural’ difficulties in clearly assigning the ‘social dumping actor-role’, in the next two 

sub-sections the two actor-groupings - ‘states engaging in social dumping’ and ‘firms/MNEs engaging 

in social dumping practices’ - are backed up with relevant social dumping approaches from literature.   

 

STATE GOVERNMENTS as social dumpers – ‘market-making’ or ‘regime building’ 

 

Especially various ‘older’ contributions on social dumping emphasize the aspect of state governments 

investing in ‘social dumping’ practices and strategies, - a phenomenon that the present analysis 

describes, defines and summarizes as ‘market-making’ or ‘regime building’ (efforts)93. Due to the 

structural nature of state governments’ ‘market making’, it can solely arise on the ‘global 

(geographical) level’ or the ‘intermediate level’ of social dumping. 

Following social dumping approaches from literature can be assigned to the category ‘market-making 

on the global level’:  

- Alber and Standing’s (2000:99) classic contribution that conceptualizes social dumping as 

“situation in which [social and labour] standards in one country are lowered relative to what 

they would have been because of external pressure from all or part of the global economic 

system” can be classified in the category ‘(government’s) market-making on the global level’ 

that induces a ‘downward competition’ and a global ‘race to the bottom’ in regard to social 

and labour standards. Alber and Standing (2000) further specify that this decline can take two 

different forms: erosion of the existing levels of social protection or the so-called ‘arrested 

development’ of social regulation, which refers to situations where as a result of external 

competitive pressures social standards do not advance at a pace proportional to economic 

growth. As Bernaciak (2015:3) correctly notes, the notion of ‘arrested development of social 

policies’ is problematic, because “it is difficult to determine what the exact level of social 

standards would be had it not been for the alleged activity of social dumping. Moreover, the 

authors seem to impose a universal benchmark for social protection that should be reached 

by countries at a certain level of development, which is hardly justifiable in view of the 

considerable variation among developed countries in terms of the degree of social protection 

they offer”.   

- Also Sinn’s (2003:3, 2008) contribution that defines social dumping as the practice of less 

developed states of “maintaining an underdeveloped welfare state to create a competitive 

cost advantage for their industries” can be associated to the category of ‘market making 

efforts on the global level’. As Bernaciak (2015:3) (again) rightly notices “it is unclear what 

                                                           
93 Further on, sometimes the only expression ‘market-making’ will be used to refer to ‘market-making and regime 
building’ efforts. 
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‘underdeveloped’ welfare state means exactly. In addition, similar to the popular 

understandings of the notion, Sinn’s focus on the actions of poorer countries’ governments 

ignores the possibility that social dumping initiatives can also be pursued by actors in high-

wage environments”.  

- Also André Sapir’s (2015) definition of social dumping as “downward pressure on social 

conditions due to competition from countries with lower social conditions” can be interpreted 

as expression of ‘governments’ market-making efforts on global scale’. 

 

Ricci’s (2019) very recent contribution on social dumping in the European Union on the other hand can 

be associated to the category ‘(state government’s)94 market-making on the intermediate level of 

social dumping’ as he treats five CEE countries which are not (yet) part of the Euro zone acting as social 

dumpers in regard to (the) Euro-zone member states. Hence, the study treats state governments’ 

social dumping practices95 within the transnational, homogeneous, cultural, economic and legal 

normative institutional framework of the European Union and European single market. Ricci’s (2019) 

contribution confirms the present analysis’s underlying assumption that social dumping is a strategy 

for gaining comparative cost advantages and competitiveness96 playing on labour costs as he shows 

that for each of the five examined CEE countries the relative cost advantage derives, in fact, from lower 

labour costs (Ricci, 2019:174). Ricci’s (2019:174-175) study also finds and highlights that social 

dumping (and macroeconomic dumping in general) has a negative relation to progress in labour 

productivity and should thus be regarded only as a temporary situation and measure “required to 

promote a process of convergence of technological, organisational and structural efficiency in 

industrial production as well as of social and labour conditions97.” Otherwise “dumping practices 

represent an obstacle to the development and modernisation of the economies” (Ricci, 2019:175)98. 

                                                           
94 Personal note: it is inherent in the concept ‘market-making that the state is ‘social dumper’. 
95 or more in detail, ‘macroeconomic dumping’ in general because he also includes ‘monetary dumping’ in his 
analysis. 
96 Cf. Ricci (2019:159) finds that “macroeconomic dumping is a determinant driver of CEE-5 manufacturing cost 
comparative advantages”. Furthermore, Ricci (2019:161) that “the relative performance of these [the analysed] 
countries’ manufacturing production and exports indicates the presence of a sectoral cost-price competitive 
advantage […] even if technological and institutional competitiveness are important non-price components, cost 
advantages are of paramount importance in the actual global competitive environment.” 
97 According to Ricci (2019:175), in the case of his specific 2019 empirical study regarding the specific 5 CEE, in 
the early stages of economic integration of the CEE countries within the institutional framework of the EU the 
verified social dumping practices (and macroeconomic dumping practices in general) cannot be seen as practice 
of ‘unfair competition’ especially due to (the) “initial differences in economic development” between the 
analysed countries and contexts (transitional CEE economies vs. the mature market economies of the Euro Area 
member states). 
98 Ricci (2019:163) finds in fact that social dumping as well as monetary dumping, affects domestic industrial 
competitiveness by “reducing the labour cost per unit of product by policy manipulations, and not through 
improvements in labour productivity and technological efficiency, […] which directly deteriorates the living and 
working conditions of a large section of domestic labour force […] the blame of social dumping lies entirely with 
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FIRMS/MNEs as social dumpers – ‘regime and law shopping’ and so-called ‘hidden social 

dumping practices’ 

 

Several past (research) studies have a clear focus on the firm/MNE as actor that engages in social 

dumping and, as Table 1.1. already anticipates, these studies can be subdivided into following four 

specific categories and types of ‘firm-led social dumping practices’: 

1.) ‘global level regime and law-shopping’ (firms’ global scale of social dumping)  

2.) firms’ intermediate level of social dumping practices: in the present research defined as ‘hidden 

regime or law shopping’-practices which represent a consistent part of the in the next part (part 2 of 

the present Essay 1) developed specific concept ‘hidden social dumping’ 

3.) firms’ domestic level of social dumping99 – in the present research defined as ‘hidden social dumping 

practices on the domestic level’ which, together with ‘hidden regime shopping’-practices build the 

basis for the in part 3 constructed theoretical model of ‘hidden social dumping practices along 

enterprises’ supply and production chains’   

4.) firm’s ‘firm and intra-corporate’ level of social dumping – including for instance firm’s management-

level whipsawing as marketization, where different production sites of the same MNE act as social 

dumpers against each other (cf. Greer and Hauptmeier, 2015) and other ‘firm- and intra-corporate 

scale social dumping practices’ 

On the ‘global level’ firms’ social dumping practices are defined as ‘global regime-shopping’ and (are) 

based on (labour cost-based) regime competition played on labour legal standards, the characteristic 

of social security and protection systems and welfare regimes, collective bargaining and collective 

representation structures (cf. final, operational DEFINITION of section 1.3) Berntsen and Lillie 2015:45). 

As Goyer et al. (2014:474) puts it, firms/MNCs seek, in fact, to de-invest in economies with high labour 

standards and relocate to cheaper production regimes.  

Also on the ‘intermediate level’ of firms’ social dumping practices, the aim of (labour and production) 

cost advantageous ‘regime-shopping’ remains the driving force behind companies’ social dumping 

practices and strategies, but as the different countries’ distinct social and labour regimes are part of 

the same transnational, cultural, economic and legal normative framework, - hence, they are (and are 

expected to be) rather similar and the social dumping strategies and practices on this intermediate 

level of social dumping usually arises (and have to arise and happen) in a less evident and more ‘hidden’ 

                                                           
domestic economic policies, (while, for countries with convertible currency, monetary dumping is a consequence 
of bilateral exchange rate policies and objective conditions of international financial markets).” 
99 Note that in the present social dumping research-setting ‘domestic level social dumping practices’ are 
structurally limited to the only ‘firm-actor’. 
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(and ‘sophisticated’) way. Hence, the firms’ regime and law shopping practices on the intermediate 

level are here defined (and summarized) as ‘hidden regime shopping’ and its different forms (like the 

relying on intra EU posted workers for instance or ‘hidden regime shopping along European supply and 

production chains’) are extensively analysed in part 2 and 3 of the present Essay 1 as well as in Essay 

2.  

The ‘domestic level’ of firm’s social dumping practices which in the present research setting is 

structurally limited to the only firm-actor engaging in social dumping100 depends on various national 

factors like national labour law settings and their effective implementation and monitoring, industrial 

relations system and its functioning and ‘actual implementation’ (e.g. collective bargaining coverage 

etc.), the (national) fragmentation of production and supply chains, the (national) social security 

system and its sectoral peculiarities101, fragmentation of employment and work relationships and work 

contracts, sector fragmentation and related higher or lower labour conditions, better or worse 

(sectoral) collective agreements and collective representation and bargaining rights etc. In the present 

research setting they will be defined (and summarized) as ‘hidden social dumping practices on the 

domestic level’ that increasingly also arise along enterprises’ national supply and production chains 

(cf. part 3 of the present Essay 1). Together with the ‘intermediate level of social dumping’, the 

‘domestic level of social dumping’ represents the basis of the concept ‘hidden social dumping’ 

(developed in the – next - second part of the Essay 1) and it is also integral part of the in part 3 of the 

present Essay 1 constructed theoretical model ‘hidden social dumping along enterprises’ supply and 

production chains’.  

As already argued, the ‘firm and intra-corporate level’ of social dumping will further on NOT be treated 

as ‘own’ ‘level of social dumping’ but is potentially discussed and included in the course of the ‘hidden 

social dumping’ discourse. 

 

1.5. The intermediate level of social dumping studied in basis of the European Union 

institutional framework - the EU as potential ‘third actor that engages in (hidden) social 

dumping’? 

 

It is useful to shortly outline the present dissertation’s main subjects of analysis in the lens of the 

identified ‘categories of social dumping’: 

                                                           
100 Note that in a different research setting in respect to the one here applied, social dumping practices arising 
between regions and provinces for instance is well imaginable and hence, also the ‘social dumping actor-role’ 
might be widened. 
101 Cf. for instance the different additional ‘sectoral private healthcare and/or pension funds’. 
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The in Part 2 of the present Essay 1 developed (specific) concept ‘hidden social dumping’ is based on 

both the intermediate level and the domestic level of social dumping and includes both the ‘enterprise 

actor engaging in social dumping’ and the ‘states’ government actor engaging in social dumping’ (cf. 

Table 1.1 and the specific part 2 of the present essay).  

The in part 3 of the present Essay 1 constructed theoretical model ‘hidden social dumping along supply 

and production chains’ is also based on both levels of ‘hidden social dumping’ and includes both 

identified ‘actors engaging in social dumping’, but is restricted to the only ‘hidden social dumping 

practices’ that arise along enterprises’ supply and production chains, hence, ‘hidden social dumping 

practices’ that are potentially deriving from enterprises’ growing propensity to rely on suppliers and 

subcontractors (and enterprises’ outsourcing practice and strategies).  

Essay 2 treats instead the only intermediate level of (hidden) social dumping, is not any more restricted 

to the only supply and production chains and includes both identified ‘actors engaging in social 

dumping’. In order to analyses the ‘intermediate level of social dumping’ Essay 2 relies on the European 

Union institutional framework, that represents an appropriate ‘transnational homogenous cultural, 

economic and normative-legal institutional framework’ through which the ‘intermediate level of social 

dumping’ is actually defined (cf. the previous section 1.4 of the present essay 1). Hence, Essay 2 

analyses different profiles of intra-EU ‘hidden social dumping’-practices (in particular, the ‘intra-EU 

posting of workers) on the only ‘intermediate level of social dumping’ but (still) in regard to both 

identified actors that engage in social dumping - ‘companies as social dumpers’ and ‘nation states as 

social dumpers’. 

The analysis of the ‘intermediate level of social dumping’ by the means of the EU transnational 

homogeneous institutional framework, implicates some specific, special aspects that will be illustrated 

and treated in the present section 1.5 in order to ‘prepare the grounds’ for the in this regard more 

extensive and detailed analysis of essay 2. It has to be taken into account that in the specific EU-

‘intermediate level of social dumping’-research setting, the ‘states’ government social dumping actor’ 

and the ‘enterprise social dumping actor’ have to observe and respect some social dumping relevant 

(legal) rules negotiated at an deriving from the supranational EU level. Hence, in the here (and in essay 

2) adopted research setting, the EU institutional framework has the twofold function of, on the one 

hand, representing the transnational homogeneous cultural and normative institutional framework on 

which the (specific) concept ‘intermediate level hidden social dumping’ is actually built on and, on the 

other hand, the same EU institutional framework has well-circumscribed and delimited legislative and 

jurisprudential power to set and/or influence also ‘hidden social dumping’-relevant rules which the 

different actors engaging in social dumping have to respect.  

In the specific case of the here analysed EU context, most employment and social policies competences 

that are in fact social dumping relevant aspects, are part of the ‘EU’s shared competences’. Hence, one 
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can argue that on the ‘intermediate level of social dumping’, at least for the here analysed EU context, 

a potential third actor that (potentially) engages in social dumping, arises: the homogeneous cultural 

and legal-normative framework’s legislator and rule maker, in other words, the EU itself102. The main 

task of essay 2 consists, in fact, in analysing the current EU setting (the European social model – cf. 

part 1 of essay 2) and the EU legal framework (cf. part 2 of essay 2) to assess whether and to what 

extent the same EU setting (potentially) opens up to and allows for so-called ‘hidden social dumping 

on the intermediate level’ or to what extent prevents it, (or succeeds in preventing it103).The next 

paragraph embeds this (theoretical) reasoning into the existing EU social dumping literature:   

The view that social dumping is encouraged by the EU development process and its institutions and 

legislation is supported, highlighted and shown by several authors and past studies:  

Berntsen and Lillie (2015:47) argue that social dumping is, in fact, encouraged by EU institutions and 

that “the market-making agenda of the EU continuously pushes national consensus norms down the 

liberalization path, and social aspects are increasingly less important than market norms”. Also Höpner 

and Schäfer (2012) observe that the dynamic of EU’s ‘dual development’ coined by Kvist (2004) in 

which the EU puts pressure on national social standards via competitive mechanisms, but at the same 

time provides EU citizens with access to EU- and national-level rights through EU legislation and 

jurisprudence, erodes national welfare states. The contributions in Bernaciak’s (2015) book on ‘Social 

Dumping in Europe’ that systematically examines social dumping in the context of the European 

integration process, shows that “the two major EU integration projects (the creation of the Internal 

Market and the EU enlargement to the east and the south) have provided market actors with new 

incentives and strategic opportunities to contest or circumvent transnational and national social 

regulations”, hence to invest in ‘intermediate level (hidden) social dumping’ and argues that in the 

short run, social dumping exerts downward pressure on wages and working conditions in Europe. 

Orlandini (2019:64) who defines social dumping as the competition between different national legal 

orders played on (the variable) labour cost104, argues that this form of dumping arises from enterprises’ 

freedom to freely move inside the single market and exploiting the different social standards and wage 

levels present in the different member states105. 

                                                           
102 EU legislation can leave space for and/or also encourage social dumping practices (cf. the concept ‘market 
making agenda of the EU’ discussed in Berntsen and Lillie, - 2015:47), BUT can also prevent social dumping 
practices. 
103 It is at least an announced and (vehemently and publicly) proclaimed central EU objective to prevent social 
dumping (in a self-proclaimed ‘social Europe’ – cf. the EPSR 2018 and see the specific part 1 of essay 2 essay: 
“The Social Europe in danger?” and “The Social Pillar as expression of a new ‘positive push’ for the European 
Social Model?”). 
104 Orlandini’s (2019:64) definition of social dumping is in line with the final, operational DEFINITION formulated 
in section 1.3).   
105 According to Orlandini (2019:64) this type of social dumping (described as regime competition- and regime 
shopping-possibility/capability) does not make part of the Social Pillar because it is a topic that has to be treated 
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More in detail, inside the EU framework there are several settings and rules that within the EU context 

can be used to engage in social dumping practices like the practice of the posting of workers which the 

European Commission itself describes as a situation “where foreign service providers can undercut 

local service providers because their labour standards are lower”. The intra-EU posting of workers is 

extensively analysed as one ‘legal profile’ of intra-EU ‘hidden social dumping’-practices throughout 

Essay 2 (it is, in fact, the core issue of Essay 2). Also according to Lillie (2010:693), in particular the 

posting of workers has been seen as a strategy for “circumventing national class compromises” 

between different EU member states (Lillie, 2010:693), and as putting pressure on wages through the 

use of ‘cheap labour’ (Cremers, 2011), a mechanism that according to Cremers (2014) is further 

enhanced by the “primacy of economic freedoms (as represented also in several ECJ judgements) and 

weak enforcement” of the PWD106. Always in the context of intra-EU labour mobility Berntsen and Lillie 

(2015 p.43) argue that “intra-EU mobility has become a major structuring factor in certain occupational 

labour markets. Firms engage in transnational hiring and, in doing so, consciously strategize across 

sovereign sites and arenas of regulation in order to take advantage of lower cost structures and less 

strict regulatory environments. These practices are part of a pervasive dynamic of labour-cost 

competition that is integral to the growth of capitalist markets.”  

Still, as sustained by Thyssen (2015)107 “there is no definition of the concept of ‘social dumping’ in EU 

law. The term is generally used to point to unfair competition108 due to the application of different 

wages and social protection rules to different categories of workers”. This unfair competition 

mechanism due to the application of different wages and social protection rules to different categories 

of workers will play an important role in the construction of the concept ‘hidden social dumping’ of 

(the next) Part 2 of essay 1.  

 

 

1.6. Assessment of the effect of social dumping in literature 

 

                                                           
from a transnational perspective and the Social Pillar deals with the range of action of the European social policies 
adopted in the single member states adopting an exclusively national perspective.  
106 Note that Cremer’s ‘evaluations’ of the PWD’s implications date back several years and might now be altered 
by the adoption of the 2014 PW Enforcement Directive (2014/67/EU) and the revised 2018 Posting of Workers 
Directive (Directive EU 2018/957). This is exactly the research question that Essay 2 will exhaustively analyse.  
107 written answer to European Parliament questions, 27 May 2015, E-008441-15 of European Commissioner for 
Employment, Social Affairs, Skills and Labour Mobility Marianne Thyssen on 14 August 2015. 
108 Note that Vaughan-Whitehead (2003) suggests to distinct between a narrow definition of social dumping, 
limited to respecting or failing to respect the law (cf. also Berntsen and Lillie 2015), and a more general definition 
based on the notion of ‘unfair competition’. For a debate on the question and concept of “what is unfair” consult 
(e.g./for instance) Rodrik (2018). 
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The effect of social dumping has been viewed and evaluated in various different ways, obviously highly 

depending on how the concept social dumping has been used in the respective contributions and 

studies. While most academic contributions attribute the term and concept ‘social dumping’ a negative 

connotation109 and asses its negative effects on the concerned realities and contexts (as countries’ 

welfare and social security and protection schemes) and on the affected elements and variables of 

mostly legal and socio-economic nature (working conditions, labour legal standards, collective labour 

rights, wage levels – cf. final operational DEFINITION of social dumping; Ricci, 2019110; Bernaciak, 2015; 

Telljohann, 2015111; Berntsen and Lillie, 2015; Greer and Hauptmeier, 2015112 ecc.), other 

interpretations and points of view evaluate,- at least some social dumping practices-, as efficiency 

gaining in the light of integrated economies. Some authors argue that some practices that in high wage 

countries might be viewed as leading to ‘social dumping’ are actually reasonable and justified market 

interests of low wage countries (Sapir 2015; cf. the highly debated renewal process of the posting of 

workers directive113). Even in the debate concerning social dumping in Europe, two different positions 

have been expressed. Ricci (2019:162) summarizes this debate as follows: “According to some authors 

(Vaughan-Whitehead, 2003; Scharpf, 2010; Höpner & Schäfer, 2012; Crespy & Menz, 2015; Meardi, 

2017; Hyman, 2018), the market-oriented European integration process has led to a race to the bottom 

in wages and welfare conditions, so undermining the salient features of the social compromise reached 

in Western Europe after the Second World War. In this contest of market deregulation, the Eastern 

EU’s enlargement to countries with a poor tradition in ‘social modelling’ of industrial relations would 

amplify the problem (Cremers, 2016). This view is supported by the empirical evidence of a slow or 

                                                           
109 Cf. Berntsen and Lillie (2015:45) argue that “in the public discourse, the term ‘social dumping’ is applied 
pejoratively and strategically as a way of condemning firms that engage in social dumping practices”. 
110 Ricci (2019:163) argues that “both forms of dumping, social and monetary, have the same effect on domestic 
industrial competitiveness, reducing the labour cost per unit of product by policy manipulations, and not through 
improvements in labour productivity and technological efficiency. Social dumping directly deteriorates the living 
and working conditions of a large section of domestic labour force, while monetary dumping acts primarily on 
the competitor countries, having a down pressure on the foreign living and working conditions. Furthermore, the 
blame of social dumping lies entirely with domestic economic policies, while, for countries with convertible 
currency, monetary dumping is a consequence of bilateral exchange rate policies and objective conditions of 
international financial markets.” 
111 Telljohann, (2015:157) finds “negative effects of outsourcing on employment conditions and workers’ interest 
representation”. 
112 Greer and Hauptmeier (2015:136) argue that “whipsawing might be unfair in that it is used to extract 
concessions from workers and distribute resources to shareholders”. They also note that „the problems created 
for workers by footloose capital are clear, the workers involved in any given case have to make a difficult decision 
over a trade-off between conceding past accomplishments of the labour movement and protecting regional jobs 
and manufacturing…” (Greer and Hauptmeier 2015:136). 
113 The 2017 ECIPE (European Centre for International Political Economy) article “Posted Workers in the EU: Social 
Dumping vs Competitive Advantage” for instance argues that “posted workers are not a source of unfair 
competition, [but] they are a force for further Single Market integration. Differentials in social security systems 
and wage levels are normal. Using the notion of social dumping to legitimize protectionist measure in relation to 
these differentials is detrimental to competition (http://ecipe.org/blog/posted-workers-in-the-eu-social-
dumping-vs-competitive-advantage/).  

http://ecipe.org/blog/posted-workers-in-the-eu-social-dumping-vs-competitive-advantage/
http://ecipe.org/blog/posted-workers-in-the-eu-social-dumping-vs-competitive-advantage/
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null wage convergence among neighbouring regions across international borders within the EU (Naz, 

Ahmad, & Naveed, 2017). Other authors (Caporaso & Tarrow, 2009; Rubery, 2011; Vaughan-

Whitehead, 2015; Athanasenas, Chapsa, & Michailidis, 2015), in contrast, pointed out the gradual 

convergence process in the definition of common social standards, resulting from the transition to an 

economic and monetary union equipped with regulatory powers valid for all Member States.”  

Berntsen and Lillie (2015:45) argue, that “the fundamental premise of the social dumping frame is that 

it is normatively wrong for firms to make a competitive advantage out of seeking out the lowest social- 

and wage-cost structures they can find.” As essay 2 will show, inside the EU legal and jurisprudential 

framework the (prevailing) logic of free movement and economic liberalization seems to leave little 

space for the normative evaluation of firms’ practices as potential source of social dumping. This is 

because labour standards are regarded as a potential source of competitive advantage, and, at least 

in the first decade of the new millennium, the CJEU has interpreted (and judged) the exploitation of 

such advantages as fundamental right.114 As Essay 2 argues, more recent CJEU rulings115 (e.g. 

ammattiliitto v ESA116 or Regio-Post case117 that express a ‘more protective’ position towards posted 

workers – cf. Chapter 3 of Essay 2), backed up by the European Pillar of Social Rights and associated 

recent EU legislation (e.g. European Labour Authority), could be seen as a ‘light’ sign of the intend of 

‘re-balancing’ social Europe with the lately (rather) (pre)dominant ‘Europe of the economic 

freedoms’118. Still, various legal and jurisprudential aspects regarding intra-EU (hidden) social dumping 

practices lack the legal and jurisprudential clarity that would be necessary for a real effective 

prevention of (hidden) social dumping practices in the European Union context. 

 

 

PART 2: Development of the concept ‘hidden social dumping’ 

 

The here in Part 2 of Essay 1 developed concept of ‘hidden social dumping’ is a specific form of the very 

variegated and differentiated forms of social dumping strategies applied by different ‘social dumping 

actors’ on different ‘geographical levels’ (summarized and schematized in Table 1.1 and discussed in 

                                                           
114 cf. e.g. the explicit outcome reasoning in the CJEU Laval quartet judgement concerning the relationship 
between national industrial relations and EU free movement rights, which justifies the setting aside of national 
rules in order to boost regime competition (cf. Berntsen and Lillie 2015:45). 
115 Vocabulary: or ‘CJEU judgements’. 
116 CJEU 12.02.2015 Judgment in Case C-396/13 Sähköalojen ammattiliitto ry v Elektrobudowa Spółka 
Akcyjnademonstrate. 
117 C-115/14 Judgment of the Court (Fourth Chamber) of 17 November 2015, RegioPost GmbH & Co. KG v Stadt 
Landau in der Pfalz; cf. William Carter (2016) CJEU (finally) takes stance against social dumping 
https://leidenlawblog.nl/articles/cjeu-finally-takes-stance-against-social-dumping  
118 Cf. Giubboni, 2019? 

https://leidenlawblog.nl/articles/cjeu-finally-takes-stance-against-social-dumping
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the social dumping literature discourse throughout Part 1 of this essay) and in the course of the present 

analysis it will be used in a twofold way:  

1. Part 3 of the present Essay 1 further limits the concept ‘hidden social dumping’ to the only 

supply and production chain in order to construct the theoretical model ‘hidden social 

dumping along supply and production chains’ that can be applied to read intra-EU outsourcing 

strategies from ‘core’ enterprises to suppliers and (sub-)contractors from a ‘hidden social 

dumping’-perspective 

2. Essay 2, on the other hand uses the concept ‘hidden social dumping’ for analysing whether and 

how the economic and legal normative institutional EU framework encourages ‘hidden social 

dumping’ practise and strategies within the EU on the background of the intra-EU posting of 

workers (legal) setting. Essay 2 examines the ‘intermediate level of hidden social dumping’ on 

the basis of the EU supranational homogeneous institutional framework and analyses whether 

the legal setting of intra-EU posting of workers leaves space for (intra-EU119) ‘hidden social 

dumping practices’ by putting special focus on the ‘development’ of the Posting of Workers 

Directive (cf. Chapter 2 and Chapter 3 of Essay 2). Hence, it analyses the implications of the 

2018 Revised Posting of Workers Directive (Directive EU 2018/957) from a ‘hidden social 

dumping’-perspective and in the light of the original PWD (Directive 96/71/EC) and the 2014 

Enforcement Directive (2014/67/EU, - cf. Chapter 2 of Essay 2), in the light of relevant CJEU 

judgements (recent and ‘more classical’ judgements, - cf. Chapter 3 of Essay 2) as well as in 

the light of the functioning of the EU Single market and the fundamental (economic) 

freedoms120.   

 

2.1. The concept ‘hidden social dumping’  

 

The term ‘hidden’ is added to the more generic concept ‘social dumping’ in order to restrict the concept 

to the only ‘intermediate’ and ‘domestic’ level121 of social dumping (thus, excluding the global level of 

social dumping). Hence, the specific concept ‘hidden social dumping’ arises: 

                                                           
119 Note that the ‘hidden social dumping’-practices analysed in Essay 1 and Essay 2 always regard hidden social 
dumping practices within the EU.  
120 The freedom of establishment and the freedom to provide services guarantee the mobility of businesses and 
professionals within the EU but have to be regulated by specific EU legislation/EU law in order to ensure ‘fair’ 
mobility and competition (cf. European Union fact sheet Posting of Workers, 2019:1). Also other relevant and 
related recent EU initiatives and legislation like the ‘EU social fairness package’ or the European Labour Authority 
are shortly discussed.  
121 As discussed in section 1.4 of essay 1 potentially also the ‚firm and intra-corporate level of social dumping’ 
can be included. 
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1. on the ‘intermediate level’ on the basis of distinct social protection- and labour regulatory 

schemes of different countries that are, though, still part of the same homogenous cultural 

and legal normative framework, - for example ‘hidden social dumping’-practices arising within 

the homogeneous institutional EU framework between EU member states’ (slightly) distinct 

social protection- and labour regulatory-schemes. Potential examples for ‘intermediate-level 

hidden social dumping practices’ are for example the (intra-EU) posting of workers (central 

subject of Essay 2) or ‘core’ enterprises that shift labour and social costs onto supply 

companies122 that are operating123 within the same homogeneous cultural and legal normative 

framework as the respective ‘core’ enterprise; 

2. and/or ’hidden social dumping’ arises on the ‘national/domestic level’ within the same country 

and same national (legal) jurisdiction (e.g. ‘core’ enterprises’ shifting of social costs and 

business risks onto supply companies124 that operate in the same country as the respective 

‘core’ enterprise)  

The underlying reasoning for choosing the specific term ‘hidden’ is, that on both of these two 

‘geographical levels of social dumping’, social dumping practices are - at least at first sight - less obvious 

and less expected (to arise) and thus happen, - and have to happen-, in a more sophisticated and, in 

fact, ‘hidden’ way (cf. the intra EU-posting of workers as a complex practice based on an intricate legal 

construct and mechanism that, used in a certain sophisticated way, potentially allows to evade EU 

member states’ social protection- and labour regulatory-systems and play them off against each other 

– see Essay 2): While, as reflected in the popular social dumping discourse125, it is rather plausible (and 

‘obvious’) that ‘social dumping’ practices that are by definition based on the mechanism of (labour) 

cost saving in order to gain competitiveness126 happen between countries with significant(ly) different 

labour standards and social protection regimes127, it is less obvious (and less expected) that the same 

happens between countries that have the same cultural, normative-legal and institutional background 

(and are thus expected to have rather similar wage levels, social protection- and labour regulatory-

schemes) as well as it is less obvious (and expected) that social dumping practices happen within the 

same country and national (legal) jurisdiction.  

                                                           
122 cf. Telljohann 2015:159 who shows that “by shifting social costs and business risks onto supply companies, 
major automotive groups [for instance] contribute to the spread of social dumping practices at the subcontractor 
level” ( = ‘intermediate hidden social dumping along the supply and production chain’ – not here… later!!). 
123 Vocabulary: maybe add: ‚…and that are located’. 
124 Cf. Telljohann, 2015:159; represents the in part 1 defined ‘domestic hidden social dumping along the 
production and supply chain’. 
125 Cf. Hürtgen 2016. 
126 … in order to gain competitive advantage (when firms/MNEs act as social dumpers) and/or to attract inward 
investment (in the case of state-led social dumping, - cf. the present final operational DEFINITION of ‘social 
dumping’ formulated in section 1.3 of part 1 of the present essay 1). 
127 which represents the in part 1 defined ‘global level of social dumping’; means significant(ly)) different social 
and labour standards, wage levels, social protection- and labour regulatory-systems/’regimes’; 
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Due to the intrinsic nature of the concept ‘social dumping’, when referring to the merely ‘intermediate’ 

and/or ‘domestic level’ of social dumping, it has to be referred to contexts (and countries) that 

manifest at least some kind of labour (legal) standards and social protection system that potentially 

can be ‘social dumped’ (or ‘unfairly’ undermined and/or evaded – cf. final, operational DEFINITION of 

the concept social dumping in section 1.3 of the present Essay 1). 

Thus, as partly already anticipated in section 1.5, for the here developed specific concept ‘hidden social 

dumping’, the EU-economic and legal normative institutional framework and the single EU member 

states (as advanced industrialised128 societies/countries with developed social protection- and labour 

regulatory-schemes) represent, for instance, an absolutely appropriate research-context (and will be 

employed, in fact, in Essay 2 to analyse ‘hidden social dumping practices on the intermediate level’). 

Hürtgen’s (2016:454) appropriately stresses that “social dumping is enforced, less by those low-wage-

country actors highlighted in the popular discourse129, and more by multinational companies sitting in 

high-wage areas using relocation and extensive subcontracting” (cf. also Izzi, 2018:preface and Chapter 

1). If linked to the present ‘hidden social dumping’ excursus, this observation leads to following 

interesting ‘hypothesis II’, that is supported by various existing quantitative and qualitative (academic) 

studies and empirical data (Telljohann, 2015; Kahmann, 2015; Izzi, 2018 – for a detailed analysis consult 

the next Part 3 of Essay 1): 

“enterprises and multinational companies sitting in high-wage areas engage in social dumping 

practices by using130 relocation and extensive (sub)contracting practices131 not only on the ‘global 

level132’ but to a relevant extent133 also on the intermediate and domestic level (of social dumping).”   

Put differently, one presumed (and emerging) form in which the specific concept ‘hidden social 

dumping’ arises, is among enterprises’/MNEs’ suppliers and (sub)contractors134  and among firms’ 

                                                           
128 In the present research framework, all EU member states are considered (to be) ‘advanced, industrialised 
societies’ (cf. Williams, 2017: foreword) with though differently developed ‚social protection- and labour 
regulatory-schemes’. 
129 in the present dissertation defined as ‘global market-making’ (efforts). 
130 Vocabulary: or use expression ‘relying on’. 
131 various academic studies and empirical data show that ‘unfair competition practices’ arising among 
enterprises’ suppliers and (sub)contractors and ‘unfair shifting of labour costs towards the lower fringes of the 
enterprises’ supply and production chains’ are a common practice not only on the ‘global level’ but also on the 
domestic and intermediate level (cf. Telljohann, 2015; Kahman, 2015; Izzi, 2018).  
132 That MNEs use relocation and (sub)contracting practices on the global level and scale as ‘social dumping 
strategy’ (hence, in order to lower working conditions and production costs – cf. Marassi, 2018:1) is widely known 
and studied (cf. Marassi, 2018…) BUT the global level of social dumping is excluded from the present analysis 
(also because it is NOT part of the here treated specific concept ‘hidden social dumping’). 
133 Vocabulary: or use the term ‘increasingly’. 
134 Vocabulary: or use ‘along enterprises’ production and supply chains’ 
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network of contracts135 in which firms’ activities are increasingly articulated in136. In fact, Telljohann 

(2015:159) shows that “by shifting social costs and business risks onto supply companies, major 

automotive groups contribute to the spread of [intra-EU137] social dumping practices at the 

subcontractor level.” 

The next and final Part 3 of the present Essay 1 will use the here constructed concept ‘hidden social 

dumping’ to develop a theoretical approach and model that can be used to study exactly the 

phenomenon ‘hidden social dumping along supply and production chains’: a theoretical model and 

approach that theoretically underlines and supports the above formulated ‘hypothesis II’ and that can 

be used to further empirically verify this same hypothesis II (in potential further research138).  

Part 3 of Essays 1 will, thus, define and develop a theoretical (and largely hypothetical) model for 

studying how the phenomenon and specific concept ‘hidden social dumping’ and the “articulation of 

enterprises’ production and supply chains” are interlinked and can be jointly represented in the 

theoretical model (and homonymous concept) ‘hidden social dumping along enterprises’ supply and 

production chains’139. It can also be seen and treated as a theoretical model that helps to analyse 

‘enterprises’ (growing) domestic and intermediate level outsourcing practices’ by adopting a ‘social 

dumping perspective’. 

The concept ‘hidden social dumping along enterprises’ supply and production chains’ is therefore a 

further specification and restriction of the concept ‘hidden social dumping’ to the only supply and 

production chain of enterprises that arises both on the domestic and the intermediate level of social 

dumping (as well as on the highly relevant but in the present analysis excluded ‘global level of social 

dumping’140): 

1. On the ‘intermediate level of hidden social dumping along enterprises’ supply and production 

chains’, (labour)-cost reducing social dumping mechanisms arise from enterprises’ outsourcing 

practices and shifting of labour and social costs onto suppliers and (sub)contractors that 

operate in countries with more ‘cost-advantageous’ social protection- and labour regulation-

                                                           
135 …networks of contracts that allow to acquire products and services from ‘outside’ the firm that previously 
were realized ’internally’ (cf. Intro of part 1 of essays 1); While outsourcing strategies can be realized through a 
large range of different contractual typologies, according to Izzi (2018:3) and Tamajo (2007:12) the prevalent one 
(in Italy, and around the world), is and remains the practice of ‘contracting’ and ‘subcontracting’. 
136 Cf. Izzi, 2018:1. 
137 Telljohann‘s (2015) study is limited to the only EU context, - in detail to six different regions across France, 
Germany, Italy Poland and Spain.  
138 The initial idea and aim of the present dissertation project now established in the 3 essays was to include 
ALSO a ‘small-n in-depth qualitative case study analysis’ that should have checked the hypothesis II by itself (for 
European supply and production chains of MNEs of the metal sector headquartered in Germany and/or Italy and 
with production sites in the respective other mentioned country), but due to time and space constraints, (to do 
so), it has to be referred to potential further research and/or potential personal post-doc research at a later time. 
139 that can arise on the domestic and intermediary level of social dumping. 
140 For a discussion on social dumping practices along global supply and production chains it is referred to Marassi 
S. (2018), Sanguineti (2019). 
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systems, but are though still part of the same homogeneous cultural and legal normative 

framework. Hence, (labour and production)-cost advantages and competitiveness-gains arise 

from ‘rather homogeneous regime-competition’141-mechanisms and enterprises’ ‘regime- and 

law-shopping’ practices that are further enhanced and ‘facilitated’ by the general trend of 

enterprises’ increasing transnational decentralization and outsourcing pushes (within the EU). 

2. On the domestic level enterprises’ potential (labour and production)-cost advantages and 

competitiveness-gains deriving from outsourcing practices and shifting of production and 

social costs (and business-risk) onto suppliers and (sub)contractors, do NOT arise on the basis 

of ‘regime-competition’ between different countries’ distinct social protection- and labour 

regulatory-schemes142, BUT on the ground of and due to other factors. As (the next) Part 3 of 

this Essay 1 extensively illustrates such ‘other factors’ include for example suppliers’ and 

(sub)contractors’ presumed ‘higher143’ propensity to rely on labour-cost-advantageous work 

and employment-contracts, on ‘cheaper’ types of collective agreements, on advantageous 

labour-cost and tax saving ‘corporate forms’ (like –fraudulent- service cooperatives for 

instance), on higher shares of temporary agency workers, on higher shares of posted workers 

etc. linked to suppliers’ and subcontractors’ general weaker accountability compared to the 

respective core enterprise (suppliers’ and subcontractors’ general smaller ‘firm size’, lower 

‘visibility’, dependent and subordinated power position vis-à-vis the core enterprise, general 

smaller unionization rate, weaker collective bargaining coverage and structures etc.) 

 

Essay 2, on the other hand, will exclusively concentrate on the ‘intermediate level of hidden social 

dumping’ (not anymore restricted to the ‘supply and production chain’144-limitation) and uses the here 

constructed concept ‘hidden social dumping’ to analyse whether and how the ‘intermediate’ economic 

and legal normative institutional EU framework opens up to, allows for or even encourages so-called 

‘hidden social dumping’ practise and strategies within the European Union.  

 

PART 3: Construction of the theoretical model “hidden social dumping 

along enterprises’ supply and production chains”  

 

                                                           
141 ‘regime competition’ arising between distinct social protection- and labour regulation-schemes of different 
countries that are still part of the same homogeneous, cultural legal normative framework. 
142 As it happens (instead) on the ‘intermediate level of hidden social dumping along enterprises supply and 
production chain’. 
143 In regard to the (respective) ‘core’ enterprise.  
144 with which it can though coincide and/or partly overlap. 
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The present Part 3 of Essays 1 develops a hypothesized theoretical model for studying how the 

phenomenon and specific concept ‘hidden social dumping’ and the “articulation of enterprises’ 

production and supply chains” are interlinked and can be jointly represented in the theoretical model 

(and homonymous concept) ‘hidden social dumping along enterprises’ supply and production chains’. 

It can also be seen as a theoretical model that helps to analyse enterprises’ (growing) domestic and 

intermediate level outsourcing practices by adopting a ‘social dumping perspective’. 

 

3.1. Empirical evidence from existing social dumping literature 

 

That ‘hidden social dumping’ practices arise along enterprises’/MNES’ supply and production chains 

on the domestic and/or the intermediate level of social dumping, is supported and shown by different 

academic studies and contributions: Kahmann (2015) shows that large French building firms outsource 

many construction tasks at price levels that cannot be met without violations of pay and employment 

regulations at lower levels of the supply chain145. In regard to the automotive industry146 Telljohann 

(2015:159) shows and underlines that “by shifting social costs and business risks onto supply 

companies, major automotive groups contribute to the spread of social dumping practices at the 

subcontractor level. Wage dumping used by service cooperatives in Italy, the proliferation of mini-jobs 

in Germany and the increasing reliance upon temporary agency workers in Poland may all be viewed 

as a consequence of OEMs’ approach to selecting their suppliers.” Telljohann (2015) argues that social 

dumping practices, at least in the automotive sector/industry147, are (directly) related to the 

disintegration of the automotive value chain. Generally and inter-sectorially speaking, “since the early 

1990s, corporate restructuring has increasingly been characterized by a concentration on ‘core’ 

activities at original company locations and the [increasing] outsourcing of a range of business 

functions to external companies” (Telljohann, 2015:157)148. Izzi (2018:3) argues that among the various 

different types of contracts through which companies can implemented their outsourcing strategies, 

contracting and subcontracting remains the prevalent outsourcing strategy, both in Italy and around 

                                                           
145 Kahmann (2015) particularly also focuses on third-country immigrant workers and also irregular migrant 
workers (cf. third-country, non-EU labour migration). Note that these are not really the aspects treated in the 
present study… 
146 Note that automotive suppliers do not only belong to the metalworking industry but also to other sectors 
such as rubber, plastic and logistics and are engaged in manufacturing, administration and warehouse activities 
(cf. Telljohann, 2015:159). 
147 According to Telljohann (2015:157) “the automotive industry has been one of the pioneers of outsourcing”. 
148 Always according to Telljohann (2015:157) “these processes have resulted in the decomposition of sectors, 
companies, workplaces and jobs, with far-reaching consequences for employment levels, job security, job quality 
and work organization.” These processes have also contributed to labour market segmentation (Marchington et 
al. 2005) and (over time) governance and power relations within value chains have grown increasingly complex 
(Huws, 2006). 
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the world149. Outsourcing can be motivated by considerations linked to product quality, management 

capacities and human resource management (Flecker et al., 2007), but as Telljohann (2015:185) 

consistently argues, most often it is used by employers as a cost-cutting instrument in the face of 

intensifying competitive pressures150.  

Starting from Izzi’s (2018:3) observation and Kahmann’s (2015) and Telljohann’s (2015) empirical 

evidence151 from the EU context152, the specific concept ‘hidden social dumping along supply and 

production chain on the domestic and the intermediate level (of social dumping)’ is (further on) 

constructed in a mere(ly) theoretical way153. It will be argued that enterprises’ outsourcing strategies 

can, at least in part, be read from a ‘hidden social dumping’-perspective and the present section will 

provide the theoretical basis and basic model for it.  

 

3.2. The theoretical model of “hidden social dumping along enterprises’ supply and 

production chains” 

 

In order to apply the ‘hidden social dumping perspective’ to outsourcing strategies of ‘core’ enterprises 

to supplier and (sub)contractors, Goyer’s et al. (2014:474) two forms of ‘social dumping’154 can be 

reformulated as follows:  

1.) ‘core’ enterprises and MNCs seek to de-invest in (and avoid) suppliers and (sub)contractors with 

high labour costs (that guarantee high working conditions and labour standards155) and (tend to) skip 

and outsource to suppliers and (sub)contractors with ‘cheaper production regimes’ (with lower labour 

                                                           
149 Cf. Izzi, (2018:3); De Luca Tamajo (2007).  
150 It is generally recognised that the one of the most significant incentives to hire subcontractors is either to 
reduce costs and/or to mitigate project risks.  
151 the empirical material presented in Telljohann (2015) was gathered between September 2012 and November 
2013 and focuses on six European regions in 5 different EU countries: Emilia-Romagna (Italy), Wielkopolska 
(Poland), Aquitaine (France), Pais Valencia (Spain), Hesse (Germany) and Bavaria (Germany). 
152 Telljohann’s (2015) empirical evidence largely confirms the cost-cutting motivation behind outsourcing 
practices (inside Europe) as they find: systematic disparity between the ‘core’ company and their supply and 
subcontracting companies in terms of the extent of employee rights and the standard of employment conditions 
(progressive deterioration of wages and working conditions along the subcontracting chain); the displacement 
of unionized workers on open-end contracts by low-paid and unorganized labour; atypical employment contracts 
and precarious work are being used increasingly by supplier companies (30% vs. ca. 10% at ‘core’ companies); 
the share of atypical jobs in these companies is markedly higher than in ‘core’ companies. 
153 As already mentioned, this merely theoretical model and approach would possibly need to be backed up with 
empirical data and/or case study findings arising from future studies. 
154 Goyer et al. (2014:474): (Two forms of social dumping that often work in conjunction with each other): 1.) 
firms/MNCs seek to de-invest in economies with high labour standards and relocate to cheaper production 
regimes; 2.) the state often plays its role of ‘competition state’ (Cerny 1995). With MNCs seeking to offshore 
production, states actively engage in regime building aimed at attracting inward investment and enhancing the 
comparative advantage of their system vis-a-vis other countries competing for FDI” 
155 it can be hypothesised that high labour costs are, at least partly, directly correlated to guaranteeing high pay, 
working conditions and labour standards.  
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costs that are ‘cheaper’) and whose product and/or service provision to the ’core’ enterprise is (and 

can be) sold at a cheaper price156 – cf. ‘regime and law shopping’ and Telljohann’s (2015:159) ‘lowest-

bid-award-system’ that negatively affects the working conditions and wages of supply and 

(sub)contracting firms’ employees157;  

2.) suppliers and (sub)contractors are fierce competitors and they themselves enhance the (production 

and labour cost)-‘race to the bottom’: With MNCs seeking to cut (production) costs158, suppliers and 

(sub)contractors themselves actively engage in ‘internal production process and labour cost-cutting 

regime building’159 aimed at attracting core enterprises/MNCs to contract them instead of other 

competing suppliers and (sub)contractors. They do so by trying to enhance the comparative (cost) 

advantage of their production system and approach vis-a-vis the one of other suppliers and 

(sub)contractors that are also competing in the same market (for the (same core enterprises’ 

contract160.   

The present theoretical model of ‘hidden social dumping along the supply and production chain’ builds 

on further two hypotheses that are directly linked to the two above mentioned two forms of social 

dumping: 

- in regard to the above mentioned second form of social dumping (point 2 – ‘regime building’), 

suppliers and (sub)contractor firms generally have a ‘greater ability’ than the ‘core’ enterprises 

to invest in the ‘production- and labour-cost race to the bottom’ and to apply downward (cost) 

pressure mechanisms and internal labour- and production-cost cutting policies that can be 

deemed as practices of ‘unfair competition’ and are often on the ‘border of legality’. It is 

hypothesised161 that this ‘greater ability’ to invest in such hidden social dumping  practices 

                                                           
156 Telljohann (2015:159) shows that the (verified) “proliferation of precarious working conditions in supplier 
companies is encouraged by the procurement mechanism used by the OEMs to select their business partners. It 
is based on the lowest-bid award system, which forces the suppliers to adopt cost-reduction strategies that 
negatively affect the working conditions and wages of their employees”. 
157 Note that “apart from putting pressure on [their] suppliers, ‘core’ enterprises also seek to lower their own 
costs by playing individual plants off against each other and extracting concessions from local workforces” 
(Telljohann 2015 footnote ii), a practice described as ‘whipsawing as marketization’ that is classified as expression 
of ’firm and intra-corporate level’ of social dumping (cf. Greer and Hauptmeier, 2015 and Table 1.1 in section 1.4 
of the present essay 1). 
158 Most scholars of various fields of study largely agree that firms’ cost-cutting policies in (regard to) production 
processes is a widespread and very common practice and strategy in a neoliberal free market mechanism 
capitalist system and in an environment where competition among businesses intensifies rapidly (cf. Tayanouva 
2012; part 1 of essay 1). 
159 Suppliers and (sub)contractors themselves actively engage in cost-cutting strategies that negatively affect the 
working conditions and wages of their employees (Telljohann, 2015:159). 
160 It has to be taken into account (be aware) that the present interpretation ‘of reality’ is not the only possible 
one and that, at least for some cases, the opposite is true, that is, that MNEs select supplier and (sub)contractors 
that apply high wages and working condition and standards (because more likely to be correlated to a supplier’s 
and subcontractor’s higher quality, higher reliability... – which is particularly important for high-quality products 
etc.).  
161 These following hypotheses would have to be tested and verified in further research. 
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(partly) arise from following162 ‘supplier and (sub)contractor specific factors and 

characteristics’:  

o exemplified reasoning backed up by past research findings: supplier ad 

(sub)contractor firms are generally smaller (in size)163 than ‘core’ enterprises/MNEs, 

hence, typically less visible164 and usually in a dependent and subordinate (power) 

position vis-à-vis the main contractor(s)165 as well as often less unionized with weaker 

collective bargaining structures and coverage166, that makes them less exposed to 

internal and external control mechanisms (trade union167 and consumer168 control 

respectively) and are therefore less accountable to existing officially binding and 

constraining (formal) rules (e.g. laws and collectively agreed rules). 

o Hence, such ‘hidden social dumping’ enhancing ‘supplier and (sub)contractor specific 

characteristics’ include169:  

 Firm size 

 Firm’s visibility 

 Supplier and (sub)contractors’ dependent and subordinated power position 

vis-à-vis the core enterprise 

                                                           
162 The list does not (make the) claim to be ‘complete’. 
163 Telljohann (2015:157) highlights that “most subcontractor and suppliers are small and medium-sized 
companies in a dependent position vis-à-vis the main contractors” (note that it has been shown that also some 
large scale, global service providers and suppliers who are able to negotiate the terms of their contracts with 
client companies have also emerged, - cf. Flecker et al. 2007) 
164 The ILO Working Paper n. 38 of December 2018 analysis shows that “the more a company is visible, the more 
it tends to take public commitment with regards to labor and social issues” (cited in Sitzia et al. LLRN Valparaiso 
2019 working paper). 
165 Ibid. Telljohann (2015:157) 
166 Doellgast and Greer (2007:55) observe that “suppliers and subcontractors at the lower levels of the supply 
chain hierarchy, subsidiaries, and temporary agencies often have no collective bargaining institutions, weaker 
firm-level agreements, or are covered by different sectoral agreements. As core employers move jobs to these 
firms, they introduce new organisational boundaries across the production chain and disrupt traditional 
structures of interest representation”. Empirical evidence from Telljohann, (2015:160ff.) largely confirms the 
(general) “weakness of employee representation structures at supply companies and the difficulties involved in 
organizing these companies’ – mostly precarious – employees. Automotive supplier companies are characterized 
by a much weaker presence of trade unions and a lower use of collective bargaining than ‘core’ company sites”; 
Krings’ et al. (2015:25) empirical study identifies the practice of “breaching collective agreements through 
subcontracting arrangements at the more informal fringes of the sectors”. 
167 Telljohann (2015:157-158) speaks about “unions’ efforts to minimize the negative effects of outsourcing on 
employment conditions and workers’ interest representation”. This implies both that outsourcing has, in fact, a 
negative impact on workers’ interest representation and that the same trade unions (efforts) can counteract 
social dumping practices; - in the present analysis referred to as ‘trade union control (in regard to social 
dumping)’. 
168 Customer – stakeholder pressure (cf. for example Egels-Zandén, 2008:543 for a discussion on the traditional 
discrete campaign model of stakeholder-pressure vs. continuous bargaining model of stakeholder pressure and 
their influence on corporate decision making – in signing CoCs and/or TCAs, possible instruments contrast and 
prevent social dumping practices – see essay 3). 
169 Note that the present list does not claim to be ‘complete’ and should and could be extended, completed and 
verified by future studies. 
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 Firm’s unionization rate and collective bargaining coverage and structure(s) 

- in regard to the above mentioned point 1. (‘regime and law shopping’), current intensified and 

increasing outsourcing-, fragmentation-, and core business concentration-processes do not 

only have organisational efficiency reasons, but, in line with the predominant (laissez-faire) 

neoliberal economic paradigm in a capitalist Europe on the liberalization path170 and in line 

with by a consistent part of existing literature in the field, merely also follow a competitiveness 

and (labour) cost-cutting logic171 (Izzi, 2018 p.4, ‘budgetary needs and cost containment logics’; 

Marassi, 2018; Ernst&Young study 2013).  

Said this, in the present theoretical model of ‘hidden social dumping along the supply and production 

chain’-setting’, the three different forms of social dumping (practices of unfair competition172) 

identified by Ricci (2019:162),  

1. Welfare dumping deriving from lower welfare benefits (monetary and in-kind social benefits) 

to workers (Sinn, 2008) 

2. Wage dumping deriving from lower net wages (Sinn, 2008) 

3. Fiscal dumping deriving from lower taxes paid on labour (Merlevede et al. 2011  

 

can in line with the theoretical reasoning of this part, be re-written as follows: 

1. ‘welfare dumping’: in respect to the ‘core’ enterprises173, suppliers and subcontractors can174 

reduce their labour costs by (‘unfairly’) saving on social security and insurance contributions175 

and other ‘(social)-welfare’-costs176 related to the respective employment or labour 

relationship177 by the means of: 

                                                           
170 Cf. Hall and Soskice’s (2001) VoC approach and Baccaro and Howell’s (2017) Trajectories of Neoliberal 
Transformation 
171 One of the dominant incentive to hire subcontractors is either to reduce costs or to mitigate project risks.  
172 Cf. Vaughan-Whitehead, 2003 on ‘unfair competition’ and ‘social dumping’ and Rodrik 2018 for a discussion 
on the concept ‘unfair’. 
173 In the present research the term ‘core’ enterprise is generally used for referring to those enterprises who 
engage in outsourcing via supplying and (sub)contracting. Hence, a certain enterprise along the value chain can 
be a ‘core’ enterprise in respect to the companies further down (in) the production and supply chain, but can at 
the same time also be a supplier or (sub)contractor in regard to the company/companies up the value chain. 
174 Also due to the above mentioned ‘supplier and (sub)contractor specific factors and characteristics’. 
175 Social security and insurance contributions = statutory and contractual (non-statutory) contributions covering 
(depending on the specific country and welfare system) social insurance, including retirement, healthcare, 
unemployment, child allowance, maternity, disability and other contingencies.  
176 of non-statutory, contractual nature 
177 note: both are part of ‘non-wage labour costs’; Info: Non-wage labour costs are social security and insurance 
contributions, labour taxes and other costs related to employing someone and may include: 1.) statutory and 
contractual (non-statutory) contributions covering social insurance, including retirement, healthcare, 
unemployment, child allowance, maternity, disability and other contingencies; 2.) taxes on payrolls or credits 
that are not directly linked to social programmes; 3.) cost of providing non-statutory services to employees such 
as additional days off work, company day-care, transportation or company cantine. 



Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

51 
 

a. The type of the work and employment relationships178 (and work and employment-

contracts) applied by supplier and (sub)contractor firms: especially in regard to a 

higher propensity of relying on various types of precarious, atypical workforce179 and 

non-standard employment as: 

i. comparatively high shares of temporary agency workers180  

ii. Comparatively high shares of other forms of fixed-term contracts/fixed-term 

employment and precarious work like jobs on call, ad interim jobs, seasonal 

work, zero hours contracts 

iii. Engaging in ‘marginal employment relationships’ like mini-jobs in Germany181 

iv. Workers hired on a self-employed basis182; (bogus) self-

employed/independent contractors/Independent workers - linked to the 

above illustrated aspect that suppliers and (sub)contractors are often ‘less 

controlled’ 

v. Potential higher engagement in illegal work - again linked to the highlighted 

aspect that suppliers and (sub)contractors are potentially ‘less controlled’ 

b. The type of the collective agreement actually applied by supplier and (sub)contractor 

firms: supplier and (sub)contractor firms have a higher propensity of more extensively 

relying on workers ’hired’: 

i. on the basis of different (often non-genuine, non-appropriate) and potentially 

‘more convenient’/’cheaper’ (sectoral) collective agreements (sometimes 

genuinely183 but sometimes also fraudulently) or on the basis of so-called 

‘pirate collective agreements’ (a rather common practice in Italy for instance) 

that foresee less and lower statutory (and non-statutory) welfare 

contributions and benefits (payments) 

                                                           
178 By relating to ‘work and employment relationships’ (in a broad sense), allows to accommodate current 
changing patterns of work as the increasing phenomenon of (at least formally) self-employed (workers) (cf. 
Williams, 2017:4).  
179 Telljohann (2015) shows, -at least for the automotive industry-, that in supplier firms about 30 per cent of the 
total workforce may be considered precarious against (the) only ca. 10 per cent at ‘core’ company locations. 
180 Telljohann (2015:159) argues in fact, that the increasing reliance upon temporary agency workers in Poland 
for example, may be viewed as a consequence of core-enterprises’ approach to selecting their suppliers.  
181 In a similar vein Telljohann (2015:159) argues that the proliferation of mini-jobs (= employment relationship 
with a low absolute level of earnings or of short duration) in Germany for example, may be viewed as a 
consequence of core-enterprises’ approach to selecting their suppliers.   
182 Not all workers are, formally at least, directly employed by employers (cf. Williams, 2017:4). 
183 ‘Genuinely’ = if the respective supplier or (sub)contractor firm that applies a ‘different’ collective agreement 
(in respect to the one applied in the ‘core’ enterprise) really belongs to that other sector; ‘fraudulently’ = if the 
collective agreement actually applied by the supplier or (sub)contractor firm is not in line with its genuine, real 
sector. 
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ii. without any collective agreement184 (at all) which is often the case when 

relying on low-paid, precarious labour  

iii. or by relying on ‘migrant labour’ to circumvent the institutions of collective 

bargaining; note that Krings’ et al. (2015:25,38) empirical analysis185 

demonstrates that in sectors where unions are an influential actor (as in the 

construction sector in Ireland in the year 2015), employers often (also) used 

migrant labour186 to circumvent the institutions of collective bargaining, 

hence, “social dumping mainly involved the breach of collective agreements 

through subcontracting arrangements at the more informal fringes of the 

sector” (Krings et al., 2015:25) 

c. Reliance on posted workers (genuinely or also illegally187) from countries with 

‘cheaper’ social security and welfare systems (cf. Cagnin, 2016:143; the posting of 

workers is the central topic of Essay 2). 

2. ‘wage dumping’: in respect to the ‘core’ enterprises, suppliers and subcontractors can 

(unfairly) reduce (their) labour costs and save labour expenses by paying lower net wages 

through:  

a. The type of the work and employment relationships (and work and employment-

contracts) applied by suppliers and (sub)contractors (cf. point 1a. discussed above): by 

relying on precarious work188 in general and in particular by relying on (comparatively) 

                                                           
184 “While ‘core’ companies tend to comply with sectoral or plant-level collective agreements, their suppliers at 
lower levels – put under considerable pressure to minimize costs – often rely on low-paid, precarious labour. 
They are also more likely than the main contractors to prevent the establishment of employee representation 
structures at their premises” (cf. Telljohann 2015:157). 
185 two employment sectors – construction and hospitality – and polish migrants in Irish firms)  
186 Note: migrant labour has not to be confounded with ‘illegal migrant labour’ or ‘(EU) mobile labour’. Still, even 
if migrant labour plays an important role/is an important variable in the social dumping debate, it is here not 
further treated. 
187 Cf. ‘genuine posting’ vs. ‘illegal posting’ (practices) (cf. Orlandini 2018?; see also (‘illegal’) ‘shell companies’ 
(or letter-box companies) in Cremers (2019; also 2014?) who explored the development of shell companies (or 
artificial corporate arrangements) as a specific vehicle that can be used in production and supply chains, with the 
consequence that labour relations are blurred. He reported about ongoing research in the area of cross-border 
activities of such artificial arrangements as a method to circumvent the national regulatory frame of industrial 
relations; see also Cagnin (2016:143) that argues that “posting has often been abused by businesses establishing 
shell companies (or letter-box companies) abroad, to benefit from a lower level of labour protection and social 
security contributions, declaring a false country as the ‘home’ country in order to reduce tax liabilities…”; see 
also Vogel’s (2016) study on ‘social dumping and the abuse of A1-forms in the EU’ underlining that “…a consistent 
problem in regard to social dumping is the abuse of A1-forms, which is a binding form that decides that the 
posted employees stay socially secured in the sending Member State (SVB, International Secondment General 
conditions for A1/(E)101 certificate applications, 2016). The A1-forms and their binding status can [in fact] be 
used to take abuse of the rules on social security in respect to posting”. 
188 Telljohann (2015:159) argues that “wage dumping is a common practice under these [precarious work] 
conditions”. 
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high shares of temporary agency workers189 (often hired from specialized service 

cooperatives that might be fraudulent); 

b. The corporate form190 (type of business-ownership) of the supplier or (sub)contractor 

firm: for instance fraudulent (service) cooperatives are used to (unfairly) under-cut 

labour tax and wage costs191, - link to the above  outlined aspect that suppliers and 

(sub)contractors are often ‘less controlled’; 

c. Relying on workers ’hired’ on the grounds of different collective agreements192 

(sometimes genuinely but sometimes also fraudulently) that (might) provide for lower 

(collectively agreed minimum) net wages or by relying on workers ‘hired’ without any 

collective agreement (at all); 

d. Reliance on posted workers193 with lower (minimum) net wages than ‘normally’ 

guaranteed in the respective sector of the countries where they are posted to/hired 

(consult section 2.2 of Essay 2 for an exhaustive analysis and discussion of the most 

recent developments in regard to intra-EU posting of workers). 

3. ‘fiscal dumping’ which at first sight might seem a practice restricted to cross-border settings, 

is indeed a form of social dumping that can also arise within the same country): In respect to 

‘core’ enterprises, supplier and (sub)contractor firms can (unfairly) save labour and production 

expenses by paying lower taxes (- on workforce and in general ecc…) through: 

a. The corporate form (type of business ownership) of the supplier or (sub)contractor 

firm: for instance, some enterprise’s supplier and/or subcontractor companies have 

the corporate form of a cooperative (sometimes fraudulently) which (often) are more 

favourable tax regimes; 

b. The type of the work and employment relationships (and work and employment-

contracts) applied by suppliers and (sub)contractors (cf. point 1a. discussed above) 

that can be associated with relevant tax savings. In particularly by relying on low-paid 

and precarious workers (cf. “…lowering of taxes and social security contributions, 

especially on low-paid workers”); 

c. Reliance on Posting of workers194 (cf. Cagnin, 2016:143)  

 

                                                           
189 Telljohann (2015:159) shows that “in Italy, for example, automotive suppliers using temporary workers have 
hired them from specialized cooperatives whose workers performed exactly the same task as the supplier’s own 
employees on open-ended contracts, except that their wages were on average 25–30% lower.” 
190 = it. ‘forma societaria’. 
191 Ibid.; Telljohann (2015:159) shows that “wage dumping [is] used by service cooperatives in Italy.” 
192 Including for instance also so-called ‘pirate collective agreements’. 
193 genuinely or also illegally posted. 
194 Cagnin (2016:143) argues that “posting has often been abused by businesses […] declaring a false country as 
the ‘home’ country in order to reduce tax liabilities…”. 
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The development of this theoretical model of ‘hidden social dumping along the supply and production 

chain’ has shown that the ‘(hidden) social dumping’-perspective can suitably be used as one possible 

approach to analyse the growing phenomenon of enterprises’ outsourcing processes at the ‘national’ 

and the ‘intermediate’ (e.g. EU) level : the growing enterprises’ outsourcing processes can at least in 

part and in some cases be associated to underlying ‘unfair’ cost-saving strategies and hence, represent 

an “unfair shifting of labour and social costs from ‘core’ enterprises to (their) suppliers and 

(sub)contractors”, can induce a ‘race to the bottom’ (between the core enterprise’s business partners, 

- often on the border to legality) and can thus be analysed from a ‘hidden social dumping’-perspective.  

The initial idea and aim of the present Ph.D. thesis was to utilize this theoretical model for conducting 

a qualitative, small-N, in-depth case studies research in regard to Italian and German MNEs and their 

suppliers and subcontractors in order to verify the model’s ‘validity’ and the underlying hypotheses 

with primary source empirical data195, but due to time and space constraints, this task has to be 

postponed and passed to further research. Thus, at this stage this model remains a theoretical model 

based on hypothesis backed up by past literature.   

The next Essay 2 analyses the phenomenon ‘hidden social dumping’ from a legal perspective. It does 

not restrict the analysis to the only ‘hidden social dumping’-practices that potentially arise specifically 

along enterprises’ supply and production chains. On the other hand, focuses on the only intermediate 

level of social dumping examining whether, how and to what extent the legal setting of intra-EU posting 

of workers and in particular the recent developments of the ‘Posting of Workers Directive’ (PWD) allow 

for and leave space for hidden social dumping practices. 

 

BIBLIOGRAPHY 

 

Alber, J. and Standing, G. (2000) Social dumping, catch-up or convergence? Europe in a comparative 

global context, Journal of European Social Policy, 10 (2), 99-119.  

Ales, E. (2018) Transnational collective agreements: the role of trade unions and employers’ 

associations, EC, DG for Employment, Social Affairs and Inclusion. 

Ales, E. (2013) Transnational Labour Relations in the Making: Theoretical framework and central issues: 

Introduction, in Ales, E. and Senatori, I. (ed.) The transnational dimension of labour relations: A new 

order in making, Collana Fondazione Marco Biagi, 5, G. Giappichelli Editore – Torino, 2013. 

                                                           
195 The case study research was planned to consist of semi-structured interviews conducted with representatives 
from both sides, the employer’s side (human research management) and the employees’ representation side 
(the respective workers’ representatives and trade union officials) at all (production) levels (the core enterprise 
and all its business partners along the whole supply and production chain).  



Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

55 
 

Baccaro and Howell (ed.) (2017) Trajectories of Neoliberal Transformation, Cambridge University 

Press, 2017, DOI: https://doi.org/10.1017/9781139088381. 

Bano, F. (2008) Diritto del lavoro e libera prestazione di servizi nell’Unione Europea, Bologna, il Mulino, 

2008, pp. 231-234/p. 231ff. 

Barbera, M. (2010) Trasformazione della figura del datore del lavoro e flessibilizzazione delle regole 

del diritto, DLRI – Giornale di diritto del lavoro e di relazioni industriali, 2010, p.203ff. 

Bernaciak, M. (2015) Introduction in Market expansion and social dumping in Europe edited by 

Bernaciak M., Routledge, 2015. 

Berntsen L. and Lillie N. (2015) Breaking the law? Varieties of social dumping in a pan-European labour 

market, Chapter 2 in Market expansion and social dumping in Europe edited by Bernaciak M., 

Routledge 2015. 

Borelli, S. (2017) panel speech at conference “Labour Mobility and Transnational Solidarity in the EU”, 

27 September 2017, University of Ferrara. 

Cagnin, V. (2016) Will the Posted Workers Enforcement Directive 2014/67/EU Really Boost Protection 

for Posted Workers?, in Ales, E., Basenghi, F., Bromwich, W., Senatori I. Employment Relations and 

Transformation of the Enterprise in the Global Economy, Proceedings of the 13th International 

Conference in Commemoration of Marco Biagi, Collana Fondazione Marco Biagi 7.  

Carrieri, M., Pirro, F. (2016) Relazioni Industriali, EGEA edizioni Università Bocconi – Milano, first 

edition 2016. 

Cernat and Kutlina-Dimitrova (2015) International Public Procurement: From Scant Facts to Hard Data, 

DG Trade European Commission, 2015, p.2. 

Cerny, P. (1995) Globalization and the changing logic of collective action, International Organization, 

49, pp. 595-625 doi:10.1017/S0020818300028459. 

Costamagna, F. (2019) Regulatory competition in the social domain and the revision of the Posted of 

workers Directive, in Borelli, S. and Guazzarotti, A. (ed) Labour Mobility and Transnational Solidarity in 

the EU, Jovene editore, 2019. 

Costamagna, F. (2017) panel speech at conference “Labour Mobility and Transnational Solidarity in the 

EU”, 27 September 2017, University of Ferrara.  

Cremers, J. (2019). Artificial corporate entities and the circumvention of labour standards. In New 

forms of labour and new structures of enterprises: Challenges for labour law (pp. 55-59). European 

Lawyers for Workers Network. 

Ernst & Young (2013) Outsourcing in Europe: An in-depth review of drivers, risks and trends in the 

European outsourcing market, EY Building a Better Working World. 

De Luca Tamajo, R. (2007) Diritto del lavoro e decentramento produttivo in una prospettiva comparata: 

scenari e strumenti, Rivista italiana di diritto del lavoro 2007, Vol. 26, Fascicolo 1, pp. 3 – 63. 



Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

56 
 

Doellgast, V. and Greer, I. (2007) ‘Vertical Disintegration and the Disorganisation of German Industrial 

Relations’. British Journal of Industrial Relations, 45(1): 55–76. 

Drahokoupil, J. (2015) The outsourcing challenge: Organizing workers across fragmented production, 

edited by Drahokoupil, J. (2015), European Trade Union Institute (ETUI). 

Flecker, J., Holtgrewe, U., Schönauer, A., Dunkel, W. and Meil, P. (eds.) (2007) Restructuring across 

Value Chains and Changes in Work and Employment. Synthesis report on the Work Organisation and 

Restructuring in the Knowledge Society (WORKS) project. Available at. 

http://www.forschungsnetzwerk.at/downloadpub/forba_2008_bericht_WORKS.pdf [retrieved: 

27.06.2019] 

Ginès i Fabrellas, A. (2016) Outsourcing and posting of workers: The need to introduce an equality 

principle in E.U. regulation Meeting of the European Labour Law Young Scholars Santiago de 

Compostela (Spain), 09/06/2016 - 10/06/2016.  [retrieved: 13.07.2019 

https://www.esadeknowledge.com/view/outsourcing-and-posting-of-workers-the-need-to-

introduce-an-equality-principle-in-e-u-regulation-168780]   

Ginès i Fabrellas, A. et al. (2016) Outsourcing and supply chains: conclusions, IUSLabor 3/2016. 

Goyer, M., Reinecke, J., Donaghey J. (2014) Globalization and Labour Market Governance, in The 

Oxford Handbook of Employment Relations, Comparative Employment Systems, edited by Adrian 

Wilkinson, Geoffrey Wood, and Richard Deeg 2014.  

Guadagno, S. (2016) Collective bargaining at group level: an autonomous level of negotiation? Speech 

presented at the 3rd conference Sustainable Development, Global Trade and Social Rights hold in 

Venice 2016.  

Hall, P.A. & Soskice, D. (2001) (eds.) Varieties of Capitalism: The Institutional Foundations of 

Comparative Advantage, Oxford and New York: Oxford University Press. 

Hürtgen, S. (2016) BJIR book review of Bernaciak (ed.) (2015) Market Expansion and Social Dumping in 

Europe, Routledge, London, BJIR Vol. 54, Issue2, June 2016, pp. 453-455. 

Huws, U. (2006) ‘The Restructuring of Global Value Chains and the Creation of a Cybertariat’. In: May, 

C. (ed.). Global Corporate Power: (Re)integrating Companies into the International Political Economy. 

Boulder, CO: Lynne Rienner Publishers, pp. 65–82.  

Hyman, R. (2018) "What future for industrial relations in Europe?", Employee Relations, Vol. 40 No. 4, 

pp. 569-579, DOI: https://doi.org/10.1108/ER-02-2018-0056. 

Merlevede, B., Rayp, G., Van Parys, S., & Verbeke, T. (2011). Do EU15 countries compete over labour 

taxes? Working Papers of Faculty of Economics and Business Administration, 11/750. Belgium: Ghent 

University. 

Orlandini, G. (2013) Mercato unico dei servizi e tutela del lavoro, 1st edition 2013, Franco Angeli.  

http://www.forschungsnetzwerk.at/downloadpub/forba_2008_bericht_WORKS.pdf
https://www.esadeknowledge.com/view/outsourcing-and-posting-of-workers-the-need-to-introduce-an-equality-principle-in-e-u-regulation-168780
https://www.esadeknowledge.com/view/outsourcing-and-posting-of-workers-the-need-to-introduce-an-equality-principle-in-e-u-regulation-168780


Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

57 
 

Oxfam Report (21. January 2019), Public good or Private wealth? 

https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620599/bp-public-good-or-

private-wealth-210119-en.pdf [accessed 17.02.2019].  

Panajotti, G. (2017) Diritto del Lavoro e Imprese Multinazionali: il ruolo della contrattazione collettiva, 

Tesi di Laurea per il Corso di Laurea Magistrale In Economia e Gestione delle Imprese, Università Ca’ 

Foscari, 2017. 

Perulli A. (2007) Diritto del lavoro e decentramento produttivo in una prospettiva comparata: problemi 

e prospettive, in RIDL, 2007, I. 

Perulli A. (2011) Globalizzazione e dumping sociale, Lavoro e Diritto n. 1/2011. 

Polanyi K. (2001) The great transformation: the political and economic origins of our time, 2nd ed., 

Boston, Beacon Press.  

Ratti, L. (2018) Autonomia collettiva e tutela dell'occupazione: Elementi per un inquadramento delle 

clausole di riassunzione nell'ordinamento multilivello, Cedam editor, Wolters Kluwer 2018.  

Ricci, A. (2019). Is There Social or Monetary Dumping in the European Union? Manufacturing 

Competitiveness in Central and Eastern Europe. (2019). xxx. Entrepreneurial Business and Economics 

Review, 7(1), 159-180. https://doi.org/10.15678/EBER.2019.070109 

Romei, R. (2016) Il diritto del lavoro e l’organizzazione dell’impresa, in Perulli, A. (ed.) L’idea di diritto 

del lavoro , oggi. In ricordo di Girogio Ghezzi, Padova, Wolters Kluwer-Cedam, 2016. 

Sapir, A. (2015) Single Market and Social Protection: Friends or Foes?, Meeting of Labor Ministers 

hosted by Sweden’s Minister for Employment, Stockholm, 11 September 2015, Université Libre de 

Bruxelles. 

Šćepanović, V. (2015) Have your competitiveness and eat it too: the pull and limits of cost competition 

in Hungary and Slovakia, in Bernaciak, M. ed. (2015) Market expansion and Social Dumping in Europe, 

Routledge, 2015. 

Sinn, H. (2008). Social Dumping in the Transformation Process?. In H. Sinn (Ed.), The New Systems 

Competition (pp. 86-111). Wiley Online Library. https://doi.org/10.1002/9780470774175 

Sisson, K. (2010), Employment Relations Matters, [Electronic version]. Warwick, UK: University of 

Warwick. Retrieved [07.07.2019], from Cornell University, School of Industrial and Labor Relations site: 

http://digitalcommons.ilr.cornell.edu/reports/29/  

Sitzia et al. LLRN Valparaiso 2019 working paper, Self-Regulation and Social Clauses in Protecting 

Workers Fundamental Rights in Developing Countries: Legal Trends from Europe. 

Standing G. (2009) Work after globalization: building occupational citizenship, Cheltenham, Edward 

Elgar. 

Streeck, W. (2010) Taking capitalism seriously: toward and institutionalist approach to contemporary 

political economy, MPIfG Working Paper 10/15, Köln, Max-Planck- Institut für Gesellschaftsforschung. 

https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620599/bp-public-good-or-private-wealth-210119-en.pdf
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/620599/bp-public-good-or-private-wealth-210119-en.pdf
https://doi.org/10.1002/9780470774175
http://digitalcommons.ilr.cornell.edu/reports/29/


Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

58 
 

Streeck, W. (2009) Re-forming Capitalism: Institutional Change in the German Political Economy, 

Oxford: Oxford University Press.  

Streeck, W. (1992) National diversity, regime competition and institutional deadlock: problems in 

forming an European industrial relations system, Journal of Public Policy, 12(4): 301-330. 

Tayauova G., (2012) Technology and Innovation Management Advantages and disadvantages of 

outsourcing: analysis of outsourcing practices of Kazakhstan banks, International Conference on 

Leadership, Kazakh-British Technical University, 2012 Elsevier Ltd. 

Tamajo, R. De L. (2007) Diritto del lavoro e decentramento produttivo in una prospettiva comparata. 

Telljohann, V. (2015) Coordinated interest representation along the automotive value chain as a 

response to social dumping practices, in Bernaciak. M. (ed.) Market Expansion and Social Dumping in 

Europe, Routledge, 2015. 

Vaughan-Whitehead, D. (2003), EU Enlargement Versus Social Europe?: The Uncertain Future of the 

European Social Model, Edward Elgar Publications, Cheltenham.  

Vogel, R.M.J. (2016) Social dumping and the abuse of A1-forms in the EU: The need for effective 

measures, Master thesis at Maastricht University, International and European Tax Law, supervisor: mr. 

dr. M.J.G.A.M. Weerepas.  

Wagner, I. and Lillie, N. (2014) ‘European Integration and the Disembedding of Labour Market 

Regulation: Transnational Labour Relations at the European Central Bank Construction Site’. Journal of 

Common Market Studies, 52(2): 403– 419. 

Wilkinson A., Wood G., Deeg R. (2014) Comparative employment systems, Chapter 1 in The Oxford 

Handbook of Employment Relations, Comparative Employment Systems, edited by Adrian Wilkinson, 

Geoffrey Wood, and Richard Deeg 2014. 

Weiss L. (2010) The State in the Economy, in G. Morgan, J. Campbell, C. Crouch, O. Pedersen and R. 

Whitely (eds.), The Oxford Handbook of Comparative Institutional Analysis, Oxford University Press 

183-210.  

Williams, S. (2017) Introducing Employment Relations: a critical approach, Oxford University Press, 

Fourth edition, 2017.  

Zentes, J.; Swoboda, B.; Morschett, D. (2004): Internationales Wertschöpfungsmanagement, 

München.  

 

 

SITOGRAPHY 

 



Markus Cappello Ph.D. thesis Essay 1 Marco Biagi Foundation 

59 
 

Eurofound (2016) Social Dumping, last updated 19.05.2016, Observatory EurWork 

https://www.eurofound.europa.eu/it/node/86806 (accessed 03.02.2019).   

ILO Topics Working Conditions https://www.ilo.org/global/topics/working-conditions/lang--

en/index.htm [last retrieved 11.07.2019]  

 

Official documents 
 
European Parliament (03/2017) Understanding social dumping in the European Union, Briefing, March 
2017. 
 

Annex Table 1.1 extensive version 
 
Table 1.1 extensive version CATEGORIES of social dumping practices classified by the two fundamental 
aspects ‘actors engaging in social dumping ’and ‘geographical level of social dumping’196  
 

‘geographical 
level of social 
dumping’ / ‘key 
actor’ 

Firm/company/MNE 
(company’s management) 

state’s government 

‘firm and intra-
corporate level’  

e.g. so-called ‘management whipsawing197 
(as a specific form of marketization198)’ = 
different production sites of the same 
enterprise/MNE act as social dumpers 
‘against’ each other (cf. Greer and 
Hauptmeier, 2015199), - this specific form of 
s.d. can e.g. arise between different 
divisions200 of the same 
enterprise/corporation  

/ 

                                                           
196 the present classification consists of 2 ‘actor groupings’ and 4 different ‘levels of social dumping’. 
197 Cf. Greer and Hauptmeier (2015:135): “…the key actors driving the phenomenon of whipsawing are central 
management in multinationals and, to a lesser extent, firm- and plant-level worker representatives and local 
managers, and not national governments in poor countries […] States do matter, but it is more often the 
institutions – the sediment result of past legislation – that shape these dynamics […] a transaction takes place 
between central management and local workforce in which worker concessions are exchanged for corporate 
investment. Rather than each plant having a fixed, dedicated and idiosyncratic production palate, the purpose 
of each plant is decided anew, based largely on labour and production costs” (Greer and Hauptmeier, 2015:127) 
– for a detailed analysis of whipsawing as form of marketization and social dumping, consult Greer and 
Hauptmeier (2015).  
198 Marketization is described as “slow-burning change in the organization of capitalism in Europe” (cf. Greer and 
Hauptmeier, 2015:25).  
199 By ‘management whipsawing’, Greer and Hauptmeier (2015:125-126) mean “large corporations’ staging of 
economic competition between several production units in a way that extracts labour concessions by pitting local 
workers against each others in contests for investment and production […] through whipsawing, firms impose 
competition on their own workforces and within their own structures, with the consequence of social dumping”.  
200 ‘Divisions’ are businesses that are fully integrated within the main company, and not legally or otherwise 
distinct from it; 

https://www.eurofound.europa.eu/it/node/86806
https://www.ilo.org/global/topics/working-conditions/lang--en/index.htm
https://www.ilo.org/global/topics/working-conditions/lang--en/index.htm
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‘domestic-
national level’ 
(intra-national 
level) 

so-called ‘hidden social dumping practices 
on domestic level’ (extensively treated in 
part 2 of the present Essay 1) – e.g. social 
dumping practices along domestic 
production and supply chains;  

/ 

‘intermediate 
level’ 
(homogeneous 
cultural, 
economic and 
legal, normative, 
framework) 

’hidden regime and law-shopping’201 (part 
of the specific concept ‘hidden social 
dumping’ developed in the next Part 2 of 
Essay 1 – recurring examples are the ‘intra-
EU posting of workers’ as a strategy for 
circumventing particularly Western and 
Northern Europe’s generally highly 
developed labour and social security and 
protection regimes202’ (cf. Ricci, 2019:162; 
Lillie, 2010:693 cited in Arnholtz and Eldring, 
2015:80; Berntsen and Lillie, 2015:43); or 
‘hidden regime and law shopping practices’ 
along (European) production and supply 
chains;  

‘Market-making or regime building on 
the intermediate level’ (cf. Ricci, 
2019203; Sapir 2015204) = in the present 
analysis defined as ‘hidden market 
making or regime building’ = state 
governments within the same cultural 
and legal normative framework 
seeking to ‘use’ and enhance their 
different, ‘cheaper’ production- and 
labour cost settings and social security 
and protection scheme in order to 
attract inward investments205 (e.g. 
FDIs); potentially induces a ‘race to the 
bottom’ in regard to social and labour 
standards and labour and social 
protection schemes; 

                                                           
201 Further on, the ‘single’ expression ‘hidden regime shopping’ will be used to refer to ‘hidden regime and law 
shopping. 
202 In regard to the intra-EU posting of workers, Ricci (2019:162) speaks about circumventing “salient features of 
the social compromise reached in the Western Europe after the Second World War”; Lillie (2010:693) cited in 
Arnholtz and Eldring (2015:80) speak about “circumventing national class compromises”; Berntsen and Lillie 
(2015:43) speak about circumventing “normative structures inherited from the post-war national industrial 
relations systems of Western Europe, which sought to ensure income stability for workers, humane treatment 
and due process in the workplace, as well as rights to workplace representation and collective action, reasonable 
notice prior to dismissals, and similar worker protections”; Sapir (2015) speaks about “high social protection”. 
203 Ricci’s (2019) contribution presents an accurate overview of social (and monetary) dumping within the EU 
analysing the social dumping strategies and practices adopted by the 5 CEE EU MSs (Bulgaria, Czech Republic, 
Hungary, Poland, and Romania) that are not (yet) part of the Euro zone (or Euro area) in regard to effective Euro-
area-MSs. 
204 Cf. Sapir’s (2015:7) ‘EU social trilemma’ composed by deep market integration + (high) heterogeneity between 
MSs but still “fully autonomous national welfare states” + high unemployment; note: potential solutions to the 
EU social trilemma: EU social policy, limiting EU economic integration (e.g. measures limiting free circulation of 
posted workers like the PWD-directives; according to Sapir (2015:7) the concurrent coexistence of ‘deep EU 
economic integration’ and ‘fully autonomous national welfare states in EU MSs’ opens up to social dumping 
practices ad strategies within the EU. 
205 An inward investment involves an external or foreign entity either investing in or purchasing the goods of a 
local economy. A common type of inward investment is a foreign direct investment (FDI), which occurs when one 
company purchases another business or establishes new operations for an existing business in a country different 
than the one of its origin. (https://www.investopedia.com/terms/i/inward-investment.asp)  

https://www.investopedia.com/terms/i/inward-investment.asp
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‘global level’ ‘global regime and law shopping’ = 
competitive strategy which relies on 
accessing ‘cheaper’ labour supplies in 
another country and legal normative 
framework (e.g. significantly looser –labour- 
regulatory frameworks, ‘cheaper’ social 
security and social protection regimes 
and/or differences in wage levels or wage 
expectations - cf. the present Intro and final 
operational social dumping definition, 
Berntsen and Lillie 2015:46); e.g. ‘offshore-
outsourcing’ as a way to invest in ‘global 
regime shopping’ 

‘Market-making or regime building on 
the global level’ (Cerny, 1995; Alber 
and Standing 2000; Sinn 2003; Goyer 
et al. 2014; Šćepanović, 2015; Sapir, 
2015; = state governments from 
different legal normative frameworks 
from around the world seeking to 
invest in lower social protection and 
labour regulatory regimes as a way of 
attracting inward investments (e.g. 
FDI206) 

Source: own elaboration on basis of existing social dumping approaches and definitions in literature; note: within 
Table 1.1. (as well as in the footnotes) the abbreviation ‘s.d.’ refers to ‘social dumping’.  

 

                                                           
206 Foreign direct investment (FDI) is an investment made by a firm or individual in one country into business 
interests located in another country. Generally, FDI takes place when an investor establishes foreign business 
operations or acquires foreign business assets, including establishing ownership or controlling interest in a 
foreign company. 
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Introduction – Abstract 

 

One of the potential sources of hidden social dumping is the intra-EU mobility of posted workers and 

the national and European legislation applied in respect214 (cf. Wispelaere and Pacolet, 2015:3; 

Bernsten and Lillie, 2015). Previous studies (Cremers, 2011; Meardi, 2012; Bernsten, 2015; Bernsten 

                                                           
214 In the context of social dumping, the European Commission described the ‘posting of workers’ as a situation 
and practice “where foreign service providers can undercut local service providers” because the labour standards 
to which they a obliged to, are lower. In Europe, the focus on social dumping comes through the issue of posted 
workers, where a company sends employees from one country temporarily in order to provide cheaper labour.  
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and Lillie, 2015215 in Bernaciak) indicate that, despite the adoption of the PWDs that regulate the right 

of posted workers, the concept of intra-EU posting of workers has been exploited and abused by 

companies to gain competitive advantage on the basis of facing lower labour-costs216 (cf. three forms 

of ‘hidden social dumping’ exhaustively discussed in Essay 1 of the present dissertation). Regulating 

the cross-border posting of workers (hereinafter intra-EU posting of workers) in a way that ensures fair 

mobility and competition (in order to prevent hidden social dumping) and simultaneously also 

guarantees the respect of the fundamental freedom of establishment (Art. 49 TFEU) and the freedom 

to provide services (Art. 56 TFEU), has shown to represent a major challenge involving significant trade-

offs217. Especially on the background of the EU-28 MSs’ significantly different sets of labour market- 

and labour law-regimes, social security schemes and industrial relations systems218 and traditions that 

are also reflected in large intra-EU differences in income levels, workers’ protections and social policies 

(cf. Freedland and Prassl, 2016:3-10219; Barslund and Busse, 2016).  

The main objective of this present Essay 2 is to adopt the concept ‘hidden social dumping’ from Essay 

1 in order to substantially analyse following two research questions: 

- How and to what extent can the intra-EU posting of workers rules (EU legislation and 

respective case law) be used and exploited by employers and enterprises to invest in the three 

different forms of hidden social dumping, - welfare dumping, wage dumping and fiscal 

dumping? Hence, does the European legal framework open up to or leave space for ‘hidden 

social dumping’ practices? 

- Did the Enforcement Directive 2014/67/EU and the Revised Directive (EU) 2018/957 ‘enforce’, 

revise and amend the original PWD framework Directive 1996/71/EC in order to prevent 

‘hidden social dumping’? How and to what extent? 

 

                                                           
215 According to Lillie and Berntsen (2015:43): “Intra-EU mobility has become a major structuring factor in certain 
occupational labour markets. Firms engage in transnational hiring and, in doing so, consciously strategize across 
sovereign sites and arenas of regulation in order to take advantage of lower cost structures and less strict 
regulatory environments. These practices are part of a pervasive dynamic of labour-cost competition that is 
integral to the growth of capitalist markets.”  
216 intra-EU posting of workers has been, in fact, exploited by companies as a way to recruit ‘cheap(er)’ labour. 
217 Cremers (2014) in 2014 argued that the “primacy of economic freedoms (as represented also in several ECJ 
judgements) and weak enforcement [of the PWD] give rise to social dumping” (Cremers, 2014). As it the present 
analysis will show, the PWED 2014 provides, at least in part, for a better ‘enforcement’ and also the CJEU 
interpretation has (partly significantly) changed since 2014 (cf. respective sections of the present Essay 2). 
218 As Cremers, 2016:48 argues in regard, “posting derogates from the predominant lex loci laboris principle as 
workers being posted remain subject to the legislation of the sending State while they perform work, for a limited 
period of time, in the territory of the host State.” At the same time, though, European harmonization in the field 
of labour law and social policy at the EU level is quite limited and every jurisdiction has its own system of labour 
legislation and industrial relations. As argued by Blanpain (2008:797), those domestic systems of labour 
regulation are the outcomes of long and complex historical processes cf. Van der Vlies, 2018:1). 
219 According to Freedland and Prassl, (2016:3), “domestic labour law and industrial relations systems vary widely 
both as regards their legal conceptualization and political orientation, and will therefore react very differently to 
EU-level norms. 
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Research question - Problem statement 

 

The main objective of the present analysis is to examine whether, how and to what extent the current 

‘posting of workers EU legal framework’, and in particular the specific current EU-PWD-setting (the ‘EU 

Directives on the posting of workers’ linked to the respective relevant EU case law and the CJEU 

interpretation line220), leaves space for hidden social dumping (within the EU)221. Special focus is 

thereby given to the recent EPSR-related adoption of the Revised PWD Directive 2018/957 examining 

and assessing whether and how the targeted revision of the PWD can contribute(s) to better contrast 

and prevent hidden social dumping practices (within the EU).  

The choice to examine the issue ‘hidden social dumping’ on the grounds of the (specific) topic ‘intra-

EU posting of workers’ is mainly built on following three reasons: 

- The ‘intra-EU posting of workers’ is one specific aspect (and practice) on the basis of which the 

social and economic phenomenon ‘hidden social dumping’ as developed in Essay 1 of the 

present dissertation222 can be actually studied, examined and analysed  

- The intra-EU posting of workers is one form of EU labour mobility that is crucial to the 

functioning of the internal market, but, as past (and practical) evidence shows, risks to 

undermine fair competition and to so enhance hidden social dumping practices. On the 

background of the in the TFEU enshrined fundamental economic freedoms (in particular the 

freedom to provide services – Art. 56 TFEU), the significant differences between the 28 

Member States’ labour regulation regimes (labour law, social security schemes, IR systems) 

and the 28 MSs’ large differences in income levels and social policies, ensuring ‘fair mobility’ 

and a “level playing field for businesses and respect for the rights of workers”223 is highly 

challenging and complex and any set of cross-border posting of workers regulations (as the 

EU-PWD setting is) risks to be incomplete, to reveal weaknesses and shortcomings and to so 

leave space to hidden social dumping practices (cf. Barslund and Busse, 2016:1); 

- The (quantitative) number of intra-EU postings is significantly raising (cf. respective section 1.3 

‘Quantifying the intra-EU posting of workers phenomenon’) and ‘intra-EU posting of workers’ 

                                                           
220 Carter (2018:1) argues, in fact, that “the Court’s acquis created a system whereby foreign service providers 
are able to compete unfairly on a national market by circumventing national wage demands in order to gain a 
competitive advantage, thereby fostering a system of unequal pay for equal work.” 
221 Since their origin, the EU Directives on the posting of workers (hereinafter also referred to as ‘EU-PWDs-
setting’) intended to actually contrast hidden social dumping practices potentially arising from intra-EU posting 
of workers (cf. for instance Recital 5 PWD 1996) – as also the present analysis will show, up today with ‘only’ 
limited success.  
222 The concept ‘hidden social dumping’ has been developed and extensively discussed and circumscribed in 
Essay 1 of the present dissertation. 
223 Cf. Recital (1) Revised PWD Directive 2018/957. 
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is not any more a ‘niche’-issue, that only impacts workers that are directly involved in posting 

situations (cf. Venturi, 2018:2 in Adaptland), but increasingly also affects host and sending 

MSs’ labour markets and their workforce in general (cf. Wispelaere and Pacolet, 2018:35-37). 

Also the in the present analysis examined potential ‘favouring’ and facilitating of hidden social 

dumping practices, attributes higher importance and weight to the practice of ‘intra-EU 

posting of workers’ (cf. potential ‘downward pressure’224 on MSs’ social security schemes, 

labour law settings, IR systems, collective bargaining tradition and a ‘race to the bottom’ in 

regard etc.)  

- The issue ‘intra-EU posting of workers’ is subject to a normative redefinition on European level 

(together with other EU initiatives and EU legal acts especially in the course of the 

implementation of the EPSR225) and provokes controversial (political) discussion in many EU 

MSs in particular also due to its direct link to the hidden social dumping-phenomenon (cf. 

respective section 2.5 ‘The Revised PWD 2018/957 as political compromise?’) 

Within the overall ‘posting of workers EU legal framework and setting’ that does not only consist of 

the ‘EU Directives on the posting of workers’ (but also comprises Regulation 883/2004 on the 

coordination of social security systems, or, in a wider sense the rules cross-border application of tax 

law etc.), the present analysis chooses to focus on the (specific) Posting of Workers Directives (EU-

PWD-legal-setting) for analysing the hypothesised direct link between phenomenon ‘hidden social 

dumping’ and ‘intra-EU posting of workers’. This has several reasons: 

- The ‘EU Directives on the posting of workers’ (hereinafter PWDs) can be seen as the ‘core’ 

element of the overall ‘posting of workers EU legal framework’. PWDs are EU legal acts226 that 

are explicitly aimed at ‘promoting fair competition in the transnational provision of services’ 

(cf. Recital (5) PWD 1996) and at guaranteeing ‘level playing field for businesses and respect 

for the rights of workers’ (Recital (1) PWD 2018). Hence the objective to prevent hidden social 

dumping is inherent to the PWDs-setting. The original PWD 1996 and the PWED 2014 have 

been shown to suffer from weaknesses, shortcomings and legal uncertainty (cf. section 2.1 

‘Shortcomings of PWD 96/71/EC’ and section 2.2 ‘Clarifications and shortcomings of 

Enforcement directive PWED 2014/67/EU’) that in combination with several controversial and 

highly discussed CJEU interpretations and judgements (e.g. Laval-quartet) have left space for 

                                                           
224 For an analysis of downward labour market pressure created by intra-EU labour mobility consult for instance 
Wagner and Lillie 2014 or Meardi, 2012. 
225 Despite the adoption of the Revised PWD 2018/957, a substantial revision of the EU social security 
coordination Regulation 883/2004 is currently in ‘making’ as well as co-decision process in regard to the ‘Europe 
on the Move’ legislative package is currently on-going (which includes, for instance a proposal for a ‘Directive 
amending Directive 2006/22/EC as regards enforcement requirements and laying down specific rules with 
respect to Directive 96/71/EC and Directive 2014/67/EU for posting drivers in the road transport sector’,-cf. 
COM2017/0278 and respective subsection 2.3.2 ‘Clarifications of Revised PWD 2018/957 – transport sector’). 
226 EU secondary legislation in form of a Directive. 
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hidden social dumping practices that arise on the grounds of intra-EU posting of workers (and 

the EU posting of workers legal rules); 

- With the adoption of the Revised PWD 2018/957 on 28 June 2018 and the adoption of the 

PWED in 2014, in recent years the legal setting of intra-EU posting of workers has been revised 

and amended by two new substantial legal acts (EU secondary legislation in form of a Directive) 

whose impact has still to be analysed 

- The targeted revision of PWD 2018/957 has been accompanied by a highly disputed political 

debate which indicates that important interest were and are at stake and that the ‘EU-PWD-

legal-setting’ does have significant impact on the EU MSs cf. respective section 2.5 ‘The Revised 

PWD 2018/957 as political compromise?’) 

 

Methodology 

 

The geographical area of analysis is limited to the European Union and the (main) focus of the analysis 

lies on examining the Revised PWD’s (Directive 2018/957) influence on hidden social dumping arising 

from intra-EU posting of workers. Note that the concept ‘hidden social dumping’ is by definition related 

to hidden social dumping practices within a ‘homogeneous cultural, economic and legal, normative, 

framework’ (cf. Essay 1 of the present dissertation). Hence, the European Union represents an 

appropriate research area for studying and hidden social dumping practices).  

This second Essay of the present doctoral thesis is an interdisciplinary analysis of how the intra-EU 

posting of workers leaves space for ‘hidden social dumping’ practices and mainly relies on secondary 

sources from the legal and economic literature: legal and socio-economic academic literature, (recent) 

CJEU judgements, quantitative (economic) data (Eurostat, Administrative data PD A1 Questionnaire 

2018), recent EU legislation and initiatives, official EU publications (European Parliament, EC…) etc. 

In accordance with the applied definition of the concept ‘hidden social dumping’, the scope of this 

analysis is mostly limited to the matter of posting of workers from ‘low wage Member States’ to ‘high 

wage Member States’ because the difference in labour standards, working conditions and workers’ 

protections provokes that this form of posting (from low wage MSs to high wage MSs) results, in fact, 

more sensitive for hidden social dumping issues (cf. Van der Vlies, 2018:3). 

It has to be clear that in order to better assess whether or not the adoption of the Revised PWD 

2018/957 contributes to better contrast and prevent ‘hidden social dumping’ arising from intra-EU 

posting of workers practices, its transposition into national law (30.07.2020)227 and the first CJEU 

judgements on the grounds of the PWD 2018 have to be awaited. Thus, the research methodology has 

                                                           
227 The Directive must be transposed into national laws by 30 July 2020 and cannot be applied before that date, 
cf. EC Employment, Social Affairs & Inclusion: https://ec.europa.eu/social/main.jsp?catId=471  

https://ec.europa.eu/social/main.jsp?catId=471
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been adjusted to the at the moment of the writing of this essay available information and sources: On 

the basis of the detailed and exhaustive analysis of the ‘net changes and innovations introduced by the 

Revised PWD 2018/957’ (cf. respective section 2.1.3) and a detailed discussion  of its ‘clarifications’ 

and ‘shortcomings’ (also on the background of past EU-case law and CJEU interpretation lines as well 

as on the past evolution of the EU-PWD-legal-setting, - cf. respective section 2.3 and section 2.4) it will 

be possible to make a first, ‘careful’ assessment in regard to the PWD-revision’s potential impact on 

contrasting and preventing ‘posting of workers hidden social dumping’ practices within the EU (cf. 

section ‘Shortcomings of the Revised PWD 2018/957’). The ‘first, careful’ assessment will be 

furthermore backed up by shortly highlighting some relevant recent CJEU judgements in regard, 

starting from the ammattiliitto ry v ESA CJEU judgement of 12 February 2015. 

 

SPECIFICATION OF TERMS USED THROUGHOUT THE PRESENT ESSAY 

If not further specified, ‘posted workers’ or ‘posting of workers’, always refers to ‘cross-border posted 

workers’ and ‘cross border posting of workers’ respectively.  

The present Essay refers to the general term ‘Court of Justice of the European Union’ (CJEU)228 also if 

actually referring to the specific (European) Court of Justice (ECJ) 

 

Research structure - outlay 

 

In order to answer the research question, the present Essay 2 first circumscribes the legal context of 

‘EU labour mobility’ and in particular of intra-EU posting of workers (also shortly assessing the 

quantitative dimension of the intra-EU posting phenomenon and referring to relevant EU case law, - 

cf. CHAPTER I), then exhaustively analyses, examines and discusses the ‘(legal) evolution’ and 

weaknesses and shortcomings of the Posting Workers Directive in the light of both the (actual) EU 

legislative process (original framework Directive 1996/71/EC ‘enforced’ by Enforcement 

Directive/PWED 2014/67/EU and revised and amended by Revised PWD Directive 2018/957) and EU 

case law in regard (CHAPTER II), before then finally shortly illustrating relevant recent CJEU judgements 

that have been expressed in regard to ‘intra-EU posting of workers’ and potentially linked ‘hidden 

social dumping practices’ starting from the ammattiliitto ry v ESA case C-396/13 (CHAPTER III).  

 

 

                                                           
228 The CJEU is divided into the two courts, the ‘Court of Justice’ (that deals with requests for preliminary rulings 
from national courts, certain actions for annulment and appeals) and the General Court (that rules on actions for 
annulment brought by individuals, companies and, in some cases, EU governments an in practice means that this 
court deals mainly with competition law, State aid, trade, agriculture, trade marks) cf. 
https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en.  

https://europa.eu/european-union/about-eu/institutions-bodies/court-justice_en
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CHAPTER I: (Legal) Context of intra-EU posting of workers and EU cross 

border labour mobility 

 

This Chapter I will first define the concept ‘posted worker’ (section 1.1), then clarify which national and 

European legislation is applicable to ‘posted workers’ (section 1.2), then quantify the intra-EU posting 

of workers phenomenon (section 1.3) and finally link the intra-EU posting of workers to the social 

economic phenomenon hidden social dumping developed in ESSAY 1 of the present dissertation 

(section 1.4).  

 

1.1. Definition of ‘posted worker’ 

 

As already mentioned in the ‘Introduction’, past evidence shows, that the EU cross border movement 

of workforce and the cross-border provision of services (in form of both, ‘employed persons’ and ‘self-

employed persons’229), can be a source of ‘hidden social dumping’ practices. The present Essay will 

exclusively focus on the EU-cross border movement of the only ‘employed persons’ and in specific on 

the ‘intra-EU posting of workers’.  

According to Art. 2 (1) PWD230, ‘posted worker’ defines a worker who, for a limited period of time231, 

carries out his work in the territory of a Member State other than the State in which he normally works. 

Art. 2 (2) PWD further specifies that “for the purposes of this Directive, the definition of a worker is 

that which applies in the law of the Member State to whose territory the worker is posted232”. 

The Posting of workers is fundamentally an interplay between two pillars: 

- Provisions applicable with regard to social security benefits and contributions: mainly 

regulated by Regulation (EC) No 883/2004 (so-called ‘Basic Regulation’ on the coordination of 

                                                           
229 Note that Art. 12 (2) of Regulation (EC) No 883/2004 also includes self-employed persons (a person that 
“normally pursues an activity as a self-employed person in a MS who goes to pursue a similar activity in another 
MS”). Note that in the present analysis, ‘posted self-employed’ are only taken into account in section 1.3 
‘Quantifying the intra-EU posting of workers phenomenon’, otherwise they [self-employed] are excluded from 
analysis. 
230 note that Art. 2 PWD 1996 has NOT been changed by the targeted revision of the PWD. 
231 the concept ‘limited time period’ is now further explained and defined by the 2018 PWD Revision, but is still 
different compared to the ‘Basic Regulation on the coordination of security systems’. 
232 Note: also here emerges a fundamental difference compared to the rules laid down by the ‘BReg. 883/2004 
on the coordination of social security systems’ that refers instead to the definition of a worker applied in the law 
of the sending State (also home country or country of origin). This is quite ‘logic’ and straight forward because 
the BR 883/2004 governs the social security law application of the workers’ home state, while the PWDs sets out 
that undertakings that post workers to another EU-MS have to observe and apply certain ‘hard core’ terms and 
conditions of employment (listed in Art. 3(1) PWD) which are mandatory in the host state where the posted 
worker is posted to (even if elsewise the home country labour law applies to the working contract, cf. respective 
section 1.2 ‘European and national legislation applicable to posted workers’).   
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social security systems, hereinafter, BReg. 884/2004) and the respective amendments, as well 

as by Regulation (EC) No 987/2009 (the so-called ‘Implementing Regulation’)  

- Provisions guaranteeing a minimum level of safeguards and ‘hard core’ minimum terms of 

employment and working conditions) for posted workers: mainly regulated by Directive 

96/71/EC (so-called ‘Posting of Workers Framework Directive’), Directive 2014/67 (so-called 

‘Enforcement Directive’) and Directive (EU) 2018/957 (so-called ‘Revised Posting of Workers 

Directive’) 

It has to be taken into account that the PWDs and the Regulation(s) on the Coordination of social 

security systems have distinct scopes in regard to the definitions of a ‘posted worker’: Firstly, for 

defining the concept ‘worker’, the PWD apples the definition of the host country’s law (cf. Art. 2(2)), 

while the Regulation(s) on the Coordination of social security systems use the definition of worker 

which applies in the law of the sending (home) State. Secondly, the 2018 revised PWD determines a 

limited posting time period of 12 (+ 6 months), while the Regulation(s) on the Coordination of social 

security systems define a maximum of 24 months period for being considered ‘posted’ (note: in regard 

to ‘employed persons’ AND ‘self-employed persons’, Art. 12 (1) and (2) BR respectively). 

As already specified in the ‘Introduction’ the present essay mainly refers to the PWD’s definition and 

scope of posting of workers because it is the core issue of the present essay.  

According to the ‘intra-EU posting of workers’-legal-setting, posted workers do not make use of their 

free movement right (“free movement of workers”), but it is instead the employer that makes use of 

his/her right to provide services anywhere in the EU (Recital (2) of the Enforcement directive PWED) 

For the specific ‘posting period’, the posted worker’s right to equal treatment of local workers in the 

receiving state (Art. 45 of TFEU233) is suspended. This fundamental aspect of the EU posting of workers 

legal setting is further explained in the respective section ‘European and national legislation applicable 

to posted workers’.  

As already argued, a posted worker is “a worker who, for a limited period, carries out his/her work in 

the territory of a MS other than the State in which he normally works” (cf. Art. 2(1) of PWD 1996, own 

emphasis). “Consequently, self-employed persons are not covered by the PWD(s) since they are not 

covered by the concept of worker. As already argued, for the definition of worker in the context of the 

PWD, the legislation of the host State is applicable (cf. Art. 2(2) of PWD 1996234). Note that this is 

contrary to the definition of worker in the Regulation 883/2004 (on the coordination of social security), 

“wherein it is determined that the rules of the sending MS applies in order to determine whether a 

                                                           
233 = freedom of movement of workers within the Union. 
234 Art. 2(2) PWD 1996: “For the purposes of this Directive, the definition of a worker is that which applies in the 
law of the Member State to whose territory the worker is posted”. 
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person is self-employed or employed235” (cf. van der Vlies, 2018:18)236. This different scope might 

result in conflicting situations and/or legal uncertainty. Another difference compared to Regulation 

883/2004 is the fact that the PWD refers to a ‘limited period of time’ (now, according to the Revised 

PWD 2018/957, 12 + 6 months) while Regulation 883/2004 refers to a ‘maximum period of 24 months’. 

Getting back to the scope and definitions of the PWDs, which is the core issue of the present essay, 

the PWDs circumscribe 3 categories of posted workers and the PWD(s) does exclusively apply to 

workers that fall within one of these categories: 

1. ‘workers posted under a service contract’ = Posting the workers “to the territory of a MS on 

their account and under their direction” (cf. Art. 1 (3)(a) Directive 96/71/EC). This means that 

the employer and the posted worker maintain their employment relationship during the 

period of posting and the employer post its workers to another MS under a contract that the 

employer itself concluded with one of its clients for whom the services are intended in that 

other MS; 

2. ‘intra-corporate transferees’ = “post workers to an establishment or to an undertaking owned 

by the group in the territory on [another] MS” (cf. Art. 1 (3)(b) Directive 96/71/EC). This means 

that also here the employer and the posted worker maintain their employment relationship 

during the period of posting; 

3. ‘temporary agency workers’ = a “temporary employment undertaking or placement agency 

hires out a worker to a user undertaking established or operating in the territory of [another] 

MS” (cf. Art. 1 (3)(c) Directive 96/71/EC). There is an employment relationship between the 

temporary employment undertaking or placement agency and the worker during the period 

of posting. This form of posting is often identified as the most problematic form of posting (cf. 

respective section 1.2.4 ‘Concrete forms of hidden social dumping arising from intra-EU 

posting of workers’)  

This implies that the employer can either enter into a contractual relationship with a third party 

operating in the host state (above-mentioned point 1. and point 3.) or post the worker to an 

establishment owned by the same group in the host state (above-mentioned point 2.) which can also 

be a sister, mother or daughter company and is so not entering into a contractual relationship with a 

third party. 

                                                           
235 Art. 1(b) of Regulation (EC) No 883/2004. 
236 note that this different ‘source of definition of worker’ between Regulation 883/2004 (the Coordination of 
social security) and the PWDs is rather logic, as they have a different scope: Regulation 883/2004 refers to the 
conditions when the ‘home social security system’ (= the sending state’s social security system) is to be applied 
and thus uses the definition of worker used by the (same) sending state. The PWDs on the other hand refer to 
the ‘hard core’ terms and conditions of employment that a posted worker is entitled to in the state where he/she 
is posted to (= the host state) and hence, the definition of worker of the host state is applied. 
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There are several introductory observations and underlying aspect to be taken into account that, due 

to their ‘introductory nature’ will be put in the respective ‘Annex to section 1.1’.  

 

1.2. European and national legislation applicable to posted workers 

 

The definition (and ‘qualification’) of a worker as ‘posted worker’ substantially affects what European 

and national legislation has to be applied to the respective (posted) worker and hence, has significant 

repercussion on potential hidden social dumping practices arising from intra-EU posting of workers. In 

order to be able to assess whether and how intra-EU posting of workers rules can be exploited to invest 

in hidden social dumping, it is crucial to understand, which European and national legislation effectively 

applies to posted workers.  

The mobility of professionals237 (‘intra-EU labour mobility’) raises, in fact, several challenges especially 

in regard to what social security scheme to apply (since social security schemes are not unified of not 

even harmonised but ‘only’ coordinated), to what labour law and which labour conditions (like wage 

etc.) to apply (national competence often based on and determined by collective bargaining 

mechanisms which is problematic since IR system are not harmonised highly different between EU 

MSs) as well as in regard to what tax regime to apply. While for EU workers that move on their own 

initiative238 and whose rights are enshrined in Art. 45 TFEU239 the guiding principle is the (so-called) lex 

loci laboris principle, posted workers are a specific category of workers that are subject to their own 

rules based on Art. 56 TFEU240 which might allow enterprises to invest in so-called ‘hidden social 

dumping’ practices by ‘exploiting’ the specific ‘EU posting of workers legal rules’:  

1. In regard to the social security system, posted workers are exempted form the lex loci laboris 

principle for a maximum of 24 months of posting, - hence, up to 24 months posted workers 

                                                           
237 In the European Union, labour mobility and migration is part of the internal market (cf. ETUC, 2016:11). As 
stipulated in the Treaty on the Functioning of the European Union, freedom of establishment (Art. 49 TFEU) and 
the freedom to provide services (Art. 56 TFEU) guarantee the mobility of businesses and professionals within the 
EU (cf. European Parliament 05/2019:1 ‘Posting of Workers’). 
238 ‘EU migrant workers’ move, -absolutely contrary to ‘posted workers’-, on their own accord, move according 
to Art. 45 TFEU (‘free movement of workers’), are entitled to the ‘equal treatment principle’ and the lex loci 
laboris principle applies. 
239 Art. 45 TFEU assures the freedom of movement for workers within the EU (cf. Art. 45(1) TFEU) and abolishes 
“any discrimination based on nationality between workers of the Member States as regards employment, 
remuneration and other conditions of work and employment” (cf. Art. 45(2) TFEU). Note: the provisions of Art. 
45 TFEU do not apply to employment in the public service (cf. Art. 45(4) TFEU). 
240 Both migration of EU workers and temporary posting of workers in the context of the cross-border provision 
of services within the EU are protected under the Treaty on the Functioning of the EU (TFEU). EU nationals may 
move to another Member State for work as an employee by using their right enshrined in Article 45 TFEU. 
Employers based in the EU who post their employees to another Member State, may rely on Article 56 TFEU (cf. 
ETUC, 2016:11).  
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remain subject to the social security system of the home country (sending state) even if they 

are actually working in the host state (cf. BReg. 883/957) 

2. In regard to the application of labour law and labour conditions the PWD(s)-rules apply (cf. 

PWD 96/71/EC, PWED 2014/67/EU and Revised PWD 2018/957) 

This specific ‘EU posting of workers legal framework and setting’, leaves space for hidden social 

dumping practices: the situations described under point 1 and point 2 can, in fact, be directly linked to 

two of the three forms of social dumping highlighted by Ricci (2019:162), ‘welfare dumping’ and ‘wage 

dumping’ respectively241. Given the current ‘EU posting of workers legal framework and setting’ the 

sending undertaking (with its seat in the sending state) might be tempted to underbid the host-state’s 

competitors by making use of sending state’s lower labour standards and ‘cheaper’ social security 

regime. The sending undertaking who posts workers to another EU MS might, in fact, be able to save 

labour costs and gain competitive advantage vis-a-vis host state competitors because according to 

BReg. 883/957 posted workers remain (at least temporarily and for a maximum of 24 months) subject 

to their home country-(sending state)-social security system which might be ‘cheaper’ than the one of 

the host state (cf. ‘welfare dumping’), and because according to Art. 3(1) Revised PWD 2018/957, 

posted workers are only entitled to a ‘hard core’ of mandatory terms of employment and working 

conditions applied in the host state, while the local competitors are obliged to apply the whole range 

of the host state’s terms and conditions of employment (set by law, collective agreements, second-

level collective bargaining…), which often means (significantly) higher wages (cf. sending undertaking’s 

‘wage dumping’).   

The next sections of this Chapter 1 will analyse these aspects and the legal profile(s) of ‘intra-EU posting 

of workers practices’ in more detail.  

 

1.2.1. European social security coordination (rules) 

 

The aim of the (European) coordination of the social security systems within the European Union is to 

assure that persons and workers are subject to the legislation of one single MS only (cf. Wispelaere 

and Pcolet, 2018:8). In the context of ‘temporary posting’ of workers the question arises which social 

security system to apply to temporary posted workers, - the home state’s or host state’s. 

The Regulations on the coordination of social security systems (Regulation 1408/71 first, and now 

Regulation 883/2004 and amendments, cf. respective Annex) are based on the principle that persons 

moving within the EU are subject to the social security scheme of one single EU MS only (Art. 11 (1) of 

                                                           
241 For an extensive discussion of Ricci’s (2019:162) three forms of social dumping, consult the respective section 
in Essay 1 of the present dissertation. 
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883/2004242). In general the social security scheme to apply is the one of the country where the work 

is actually performed (lex loci laboris principle - Art. 11 (3)(a) of 883/2004243). 

A significant exception is made for European workers that are subject to ‘posting’ for a period of less 

than, or up to, 24 months244: According to Art. 12 of 883/2004 (‘Special rules’) for a maximum posting 

period of 24 months, posted workers remain, in fact, subject to the home state social security regime 

(instead of the host country regime)245. The idea is that for postings with an anticipated duration of 

not more than 24 months, the posted worker remains affiliated to the social security system of his 

normal country of employment (the ‘sending country’) and he and/or his employer will continue to 

pay contributions into that system (cf. ETUC, 2016:55).  

If workers move instead on their own initiatives, - hence are not posted in the sense to be send to 

another MS by their employer- , the guiding principle for free movement is and remains the lex loci 

laboris which means that the regulations of the new country of residence apply246.  

The rationale behind the ‘24 months-posting’-exception to the lex loci laboris is expressed in FTS and 

Plum: “the aim is to facilitate the freedom to provide services for the benefit of the employers which 

post workers to Member States other than that in which they are established, as well as freedom of 

workers to move to other Member States. These provisions also aim at overcoming the obstacles likely 

to impede freedom of movement for workers and also at encouraging economic interpenetration 

whilst avoiding administrative complications, in particular for workers and undertakings247.” 

It has to be noted that the ‘maximum posting period’-notions between social security law (where 

posted workers remain subject to the sending state for a period of up to 24 months), the Revised PWD 

2018/957 (maximum 12 + 6 months) and tax law (posted workers remain subject to the sending state 

                                                           
242 Art. 11 (1): “persons to whom this Regulation applies shall be subject to the legislation of a single Member 
State only. Such legislation shall be determined in accordance with this Title.” 
243 Art. 11 (3)(a): “a person pursuing an activity as an employed or self-employed person in a Member State shall 
be subject to the legislation of that Member State.” 
244 Note that as Cremers (2016:152) rightly argues, “without serious opposition, the EU legislator decided in the 
2004 revision to extend the maximum posting period from 12 [in Regulation 1408/71] to [the actual] 24 months.” 
This can be interpreted as to incentivise and encourage the free provision of services and the posting of workers 
which might threaten social standards and (extensive) social security systems by enhancing social security-regime 
competition and ‘hidden social dumping’ practices.  
245 Note that already pursuant to the first coordination rules adopted in 1958, the lex loci laboris did not apply in 
situations where a worker is posted by his employer for a short period of time to another Member State in order 
to work there on the employer’s behalf (cf. ETUC, 2016:55). 
246 As Cremers (2016:151) rightly highlights, “workers who move to another Member State have the right to be 
treated in social security schemes as if they are citizens of that host state (though benefits can be retained during 
the first three months of the stay). For pay and working conditions in the case of mobility for work, the lex loci 
laboris principle implies that discrimination on grounds of nationality is prohibited. This means that workers who 
come on their own initiative to work in a country other than their country of origin have the same rights and 
duties as the host country citizens.” 
247 Judgments in Case C-202/97 FTS (2000), para 28; Case C-404/98 Plum (2000), para 19, under reference to 
Case 35/70 Manpower, para 10.  
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‘only’ for the first 183 days) substantially differ. This distinct non-harmonized posting definitions and 

rules might leave space for potential hidden social dumping practices.  

In order to effectively consider the movement of workforce248 as ‘posting’ (so the ‘posting-lex loci 

laboris-exception can be applied), different (posting-)requirements and conditions have to be 

observed and occur:  

- According to Art. 12 (1) of the Basic Regulation (BR) and Art. 14(1) of the Implementation 

Regulation 987/2009, the employer who posts the workers to the territory of another MS, has 

to carry out his activity “normally” in the sending state (which corresponds to the posting 

undertaking’s home country);  

- Art. 14(2) of the Implementation Regulation 987/2009 sets down and clarifies that the 

employer has to “ordinarily perform[s] substantial activities, other than purely internal 

management activities in the territory of the Member State in which it [the employer] is 

established.”249 In particular this provision of Art. 14(2) of the Implementation Regulation can 

contribute to contrast and prevent the specific form of ‘intra-EU posting of workers hidden 

social dumping’ of businesses that “establish themselves in ‘low tax jurisdictions’, while 

performing substantial activities in the territory of another MS by structurally ‘sending’ 

workers from the low social security cost jurisdiction to the high social security jurisdiction” 

(cf. van der Vlies, 2018:15);   

Put differently, with regard to the activities in the sending MS, the criteria in order to determine the 

existence of a genuine link between the employer (posting undertaking) and the sending MS require, 

that an undertaking ordinarily carries out substantial activities in the territory of the Member State in 

which it is established in order to be authorised to post its workers to another Member State (Art. 12 

of Regulation (EC) 883/2004 in combination with Art. 14(2) of Regulation (EC) 987/2009 and Decision 

A2; - cf. EC working document March 2012:7) 

In more practical terms and strictly following the reasoning made by Houwerzijl (2016:57ff.) in the 

ETUC Report 2016 on letterbox companies, the next paragraph lists all five conditions to which the 

application of the posting provision was subjected to in order to prevent abuse250 it was necessary to 

make the application of the posting provision subject to a number of conditions. All five conditions 

                                                           
248 The term ‘workforce’ is used to refer to both, self-employed and employed. 
249 Art. 14(2) Implementation Regulation: “For the purposes of the application of Article 12(1) of the Basic 
Regulation, the words ‘which normally carries out its activities there’ shall refer to an employer that ordinarily 
performs substantial activities, other than purely internal management activities, in the territory of the Member 
State in which it is established, taking account of all criteria characterising the activities carried out by the 
undertaking in question. The relevant criteria must be suited to the specific characteristics of each employer and 
the real nature of the activities carried out.  
250 Prevent the use/application of ‘positing’ and the ‘lex loci laboris’-exception in cases for which this exception 
to the main ‘lex loci laboris’-rule is not intended. 
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listed below have to be cumulatively fulfilled (cf. ETUC, 2016:57ff and EC Practical Guide 2013:7-8ff.) 

as otherwise there is no right to make use of the posting provision:  

1. The posting is temporary: the anticipated duration of the posting is at maximum 24251 months 

(if the anticipated duration goes beyond 24 months, the posting provision does not apply at 

all);  

2. The employee pursues activities as employed person and is subject to the legislation of the 

sending State (requirement of ‘previous attachment’):  the person concerned is already 

subject to the legislation of the State in which his employer is established. The aim is here to 

achieve continuity in the affiliation of the worker to the social security system of the sending 

Member State 

3. The worker is sent to work on the sending employer’s behalf (requirement of direct 

relationship, or ‘organic bond’): requirement also useful to prevent potential abuse of the 

application of the posting provision by letterbox companies or by temporary employment 

agencies, as during the whole period of posting a direct relationship between the sending 

company and the posted worker has to exist (cf. Houwerzijl in ETUC 2016:59, principle 

confirmed by the CJEU in e.g. FTS and Plum judgement); 

4. The employer normally carries on activities in the sending State (requirement of normal 

performance of substantial activities): Pursuant to Article 14(2) IR this refers only to 

“employers that ordinarily perform substantial activities, other than purely internal 

management activities, in the territory of the Member State in which it is established, taking 

account of all criteria characterising the activities carried out by the undertaking in 

question”252. (Note that) Different than in the conflict rules for determining the applicable 

labour law253, the decisive element here is not that the worker habitually caries out his work in 

the sending State, but that he is attached to an employer which normally carries out its 

activities in the sending State (cf. ETUC, 2016:59). 

5. The worker is not sent to replace another posted worker (replacement ban): requirement 

aimed at avoiding rotation of workers performing the same activities (cf. ETUC, 2016:59). In 

regard to the EU coordination of social security systems, one posted worker cannot be 

immediately replaced by another posted worker (cf. ‘EC Practical Guide on the applicable 

legislation in the EU, EEA and Switzerland’, 2013:12254 and ETUC Report 2016:59 footnote 187). 

                                                           
251 Note that a clear justification for the prolongation from 12 months (in the old BR 1408/71) to 24 months fails. 
252 Past CJEU case-law (e.g. Plum - prevent letterbox firms from using the posting provisions) is now codified in 
the IReg. 
253 The main connecting factor for determining the applicable labour law is the “country in which or from which 
the employee habitually caries out his work in performance of the contract” (see Art. 8(2) Rome I Regulation). 
254 the ‘EC Practical Guide on the applicable legislation in the EU, EEA and Switzerland’ (2013:12, hereinafter ‘EC 
Practical Guide 2013’) lists a “number of situations in which the Community rules a priori rule out the application 
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The EC Practical Guide (2013:8, own emphases), in fact, clearly states that posting 

arrangements “may not be used to staff enterprises or contracts on an on-going basis through 

repeated postings of different workers to the same positions and for the same purposes”255. 

Note that as Houwerzijl (in ETUC Report 2016:59, footnote 187) rightly notices, “this doesn’t 

mean that a posted worker cannot be immediately replaced by another posted worker as 

defined by the PWD256” (cf. difference in scope and definitions of the concept ‘posting’ 

between the EU social security coordination setting and the PWD-setting; cf. also respective 

section 1.4.2 ‘Concrete forms of hidden social dumping arising through intra-EU posting of 

workers’). In regard to one (specific) individual posted worker, the EC practical Guide (2013:17) 

furthermore rules that “once a worker has ended a period of posting, no fresh period of 

posting for the same worker, the same undertakings and the same Member State can be 

authorized until at least two months have elapsed from the date of expiry of the previous 

posting period. Derogation from this principle is, however, permissible in specific 

circumstances257.” Unfortunately, it is not totally clear to the author how the expression and 

concept “same worker, the same undertakings and the same Member State” has to be 

interpreted and applied in practice (if this ‘minimum 2-months break’ is only obligatory if all 

three mentioned factors cumulatively coincide258). Note: As it is not the main issue analysed in 

the present Essay and does not have a significant impact on the present analysis, at this stage 

this issue is not further examined. 

For a more detailed analysis of the mentioned aspects, consult ETUC Report 2016:57ff and the EC 

(2013) Practical Guide on the applicable legislation in the EU, EEA and Switzerland’.  

 

1.2.2. Labour law entitlements of intra-EU posted workers 

 

                                                           
of the provisions on posting” and the specific situation “the worker is being posted to replace another posted 
person” is clearly mentioned within this list. 
255 “In such a situation, the newly posted worker shall be attached to the social security legislation of the State of 
work from the beginning of his/her activity because the exception of Article 12 of Regulation 883/2004 does not 
apply any more to him/her” (cf. ETUC Report 2016:59, footnote 187).  
256 Note that on the other hand, in regard to the 2018 revised PWD (cf. Art. 3 inserted paragraph by 2018 PWD256), 
if another worker is posted for the “same task at the same place, the duration of the posting shall […] be the 
cumulative duration of the posting periods of the individual posted worker concerned”. By 2018 revision of PWD 
inserted paragraph 1a to Art. 3: “Where an undertaking as referred to in Article 1(1) replaces a posted worker by 
another posted worker performing the same task at the same place, the duration of the posting shall, for the 
purposes of this paragraph, be the cumulative duration of the posting periods of the individual posted workers 
concerned.”  
257 Citation from section 13 of the EC Guide (2013:17). 
258 To say that only (in the specific and exclusive case) before ‘the same worker is posted by the same enterprise 
to the same host enterprise (in the other MS) for a second (or more time), the ‘minimum-2-months-break’ is 
binding and obligatory… note: in fact, every worker is posted in average 2 times a year (cf. PD A1 data on year 
2017) – but then 24 months not exceeded… 
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“As stipulated in the Treaty on the Functioning of the European Union, freedom of establishment and 

the freedom to provide services guarantee the mobility of businesses and professionals within the EU. 

However, in order to ensure fair mobility and competition, there are also specific EU laws regulating 

the rights of posted workers” (cf. European Parliament factsheet 05/2019:1). One of these EU laws is 

the PWD. According to Cremers (2016:152-153) there has been (and still is) ambiguity with regard to 

the applicable working conditions and wages of workers posted abroad given that they are not 

supposed to seek permanent access to the host country’s labour market. The central question in regard 

to labour law entitlements of posted workers is which country’s (labour) law and workers’ rights and 

working conditions to apply. This question is approached by the Directives on the posting of workers.  

In regard to (individual) contract law and the definition of the employment relationship (cf. Cremers, 

2016:154), Strohmayer (2015:9) rightly argues, that in “the moment that an employer posts a worker 

to another Member State, the individual contract of employment of the posted worker has – by 

definition – a foreign or international element to it” and, thus, a conflict of laws arises. It is, in fact, due 

to the private law character of the employment contract between employer and employee that the 

rules of private international law (PIL) play a central role in deciding which law applies in a labour 

relationship with transnational elements. The law applicable to an employment contract is (today) 

determined in all EU Member States by the PIL rules contained in Article 8 and 9 of the Rome I 

Regulation 593/2008 (cf. ETUC Report 2016:11). In the specific situation of cross-border posting of 

workers additionally the PWD, its Enforcement Directive and its 2018 Revision is of relevance.  

Private International Law solves the conflict of laws in a three-step system: according to Article 1 (2) – 

1(4) of Rome I259, in the absence of a choice of law, (in principle) the law of the home state (sending 

state/country of origin) that governs the employment contract of a posted worker applies (cf. Art. 8 

(2)260of Rome I) BUT only as long as the work carried out in another country is regarded as ‘temporary’ 

and as long as the employee is expected to come back261  (cf. Recital 36 of Rome I). On the other hand, 

                                                           
259 Rome I is Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the 
law applicable to contractual obligations (cf. respective section ‘List of Abbreviations’). 
260 Art. 8 (2) of Rome I states that if “the law applicable to the individual employment contract has not been 
chosen by the parties, the contract shall be governed by the law of the country in which or, failing that, from 
which the employee habitually carries out his work in performance of the contract [thus, the home state]. The 
country where the work is habitually carried out shall not be deemed to have changed if he is temporarily 
employed in another country.” 
261 Cf. Recital 36 of Rome I: “As regards individual employment contracts, work carried out in another country 
should be regarded as temporary if the employee is expected to resume working in the country of origin after 
carrying out his tasks abroad.” The term “temporarily” used by Rome I, differs from the term “for a limited 
period” used by the Posting of Workers Directive but did not lead to substantial discrepancies in interpretation. 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

82 
 

according to Article 8 (1)262 in connection with Article 3 (1)263 of Rome I, instead of the home state’s 

law, the parties are free to choose any other law264, but ‘the home state’s “provisions that cannot be 

derogated from by agreement” always apply to employment contracts of posted workers. In both 

cases, ‘absence of a choice of law’ and (by the parties) ‘freely chosen specific law’, the host states’ 

mandatory provisions265 in regard to the hard core of terms and conditions of employment listed in 

Art. 3(1) of the PWD(s) always apply to employment contracts of posted workers.  

In other words, (cf. Strohmayer, 2015:10-11) “if the parties did not choose a specific law, the home 

state´s law (including its lois de police or ius cogens) and the host state´s overriding mandatory 

provisions (as defined in Article 3 of the Posting of Workers Directive) apply to the contract. On the 

other hand, if the parties chose a specific law (different from the home state´s law), the chosen state´s 

law and the host state´s overriding mandatory provisions (defined in Article 3 of the Posting of Workers 

Directive) and the home state´s ‘provisions that cannot be derogated from by agreement’ (lois de police 

or ius cogens) apply to the contract. All these provisions override any conflicting provisions, if these 

conflicting provisions offer the worker less protection266.”  

The difference between the internal market Directive and PIL instruments is, that the PWD imposes on 

Member States, what Art. 9 (of) Rome I ‘only’ allows (cf. ETUC 2016:12).  

Art. 3 of the PWD identifies which mandatory rules of the host state have to be guaranteed to posted 

workers. Posted workers are entitled to host states’ mandatory rules only in regard to the specific ‘hard 

core’ matters of terms and conditions of employment that are explicitly listed in Art. 3 (1) PWD. The 

extend of host states’ mandatory rules in regard to the respective ‘hard core’ working conditions267 

highly depends on the respective host country and its labour law setting and collective bargaining 

system (whether the respective host country’s collective agreements are declared ‘universally 

applicable’, whether the respective host country’s collective agreements are ‘generally applicable’ 

according to paragraph 8 of Art. 3 PWD 2018 etc.). This fundamental aspect highly affects the 

                                                           
262 Art. 8 (1) states that “an individual employment contract shall be governed by the law chosen by the parties 
in accordance with Article 3. Such a choice of law may not, however, have the result of depriving the employee 
of the protection afforded to him by provisions that cannot be derogated from by agreement under the law that, 
in the absence of choice, would have been applicable pursuant to paragraphs 2, 3 and 4 of this Article [8 of Rome 
I].” Hence, the home state’s law according to paras. 2 and 3 of Art. 8 of Rome I OR the host state’s law according 
to para. 4 Art. 8 of Rome I (note: always including the host state’s ‘hard core’ of terms and conditions of 
employment defined in Art. 3 PWD). 
263 Art. 3 (1) of Rome I states that “a contract shall be governed by the law chosen by the parties…”. 
264 According to Art. 2 of Rome I “any law specified by this Regulation shall be applied whether or not it is the law 
of a Member State”, hence/thus, the choice is not restricted to the law of MSs. 
265 In particular paragraphs 1 and 7 and 8 of Art. 3 PWD determine the host state’s (overriding) mandatory 
provisions that always apply to the employment contract of posted workers. 
266 Pursuant to Article 8 (1) in connection with (2) - (4) of Rome I.  
267 In the present Essay the expression “‘hard core’ working conditions” is used to refer to the concept “(‘hard 
core’ matters of) terms and conditions of employment that are explicitly listed in Art. 3 (1) PWD” (cf. List of 
synonyms).  
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applicability of the PWD’s provisions (at least the applicability of the crucial Art. 3 PWD and in particular 

fundamental Art. 3(1) PWD) to posted workers and will be extensively discussed throughout the Essay.    

In this manner a ‘core set’ of labour conditions (mostly laid down by paragraph 1, 7 and 8 of Art. 3 PWD 

2018) is established, that must be complied with by the service provider in the host Member State (cf. 

ETUC, 2016:12). Note: from the perspective of the host state, the PWD fills in the ’gap’ that Article 8 

Rome I would otherwise create for the territorial application of labour law (cf. ETUC, 2016:13). Thus, 

the law applying to the employment contract is regulated by PIL rules (currently Article 8 Rome I 

Regulation), but the PWD superimposes – if necessary – the minimum protection of the law of the host 

state upon the protection already offered under the law applying to the contract by virtue of Article 8 

Rome I (cf. ETUC, 2016:13)268.  

The next subsections analyse the application of labour law and working conditions provisions (and 

rules) in the context of posted workers by shortly summarizing the situation before the 1996 

enactment of the PWD framework directive, by discussing the by the PWD 1996 introduced obligation 

to meet and observe at least a nucleus of mandatory rules for minimum workers’ protection of the host 

state (in regard to the ‘hard core’ terms and conditions of employment listed in Art. 3 (1) of the PWD), 

and by paying special attention to the arisen difficulties in clearly, univocally and ‘properly’ applying 

the PWD. This difficulty is directly linked to large and substantial difference between IR systems and 

collective bargaining mechanisms across Europe (cf. Freedland and Prassl, 2016:10269) and to the 

ambiguity of the extent to which the ‘host state’ is allowed to decide on general mandatory rules or 

public policy provisions applicable to posted workers within their territory without harming the Art. 56 

TFEU and the ‘freedom to provide services’.  

 

Before the enactment of the PWD  

 

As Cremers (2016:153, personal emphasis) illustrates, before the enactment of the PWD “there was 

no unified regulatory framework at EU level that made national labour standards mandatory for all 

workers nor were there comparable national laws and binding provisions in the Member States”. In 

practice, “several countries excluded (temporarily) posted (foreign) workers from the application of 

the lex loci laboris” (Cremers, 2016:153). On the other hand, according the ‘Rush Portuguesa line of 

                                                           
268 Note also the complementary character of the PWD in relation to Article 8 Rome I, which is also found in 
Article 3(7) PWD. Article 3(7) first sentence PWD allows the application of better protection to posted 
workers than the minimum provided for by the Directive (cf. ETUC, 2016:13).  
269 Freedland and Prassl (2016:10) find a systemic heterogeneity in the different MSs’ industrial relations and 
employment law systems (which vary widely) and also in their attitudes to the implementation of EU (labour) 
law (in some countries the norms of EU law and the domestic/national laws quickly become interwoven, whereas 
in others their relationship is “more similar to that of oil and water”.) 
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reasoning’270, MSs already had the possibility to apply their legislation and collective agreements to 

the workers being posted to their territory (cf. also van der Vlies, 2018:18). In fact, according to ‘early 

case law’ like Rush Portuguesa (Case C-113/89, CJEU judgement 1990) and/or Arblade (Case C-369/96, 

CJEU judgement 1999), even before the implementation of the PWD 1996 into national legislation in 

1999, Member States could, if they so decided, extend their national labour laws to posted workers 

(cf. Rush Portuguesa cited in Malmberg, 2010:3 in EU parliament 2010). On the other hand, in 

accordance with the so called Gebhard-formula (Case C-55/94, Gebhard CJEU judgement 1995), 

extending national labour law to posted workers could be seen as a restriction of the freedom to 

provide services (Article 56 TFEU271, ex 49 EC). According to the Gebhard ruling “a restriction on the 

free movement of services can be accepted only if justified by overriding reasons of public interest and 

if it is proportional; - that is, the measure is suitable for securing the attainment of the objective 

pursued and must not go beyond what is necessary in order to attain it” (cf. Malmberg, 2010:3). 

The enactment of the Posted Workers Directive 1996/71/EC (hereinafter PWD 1996) aims at 

establishing a more uniform CJEU approach in regard to what extent (and how) Member States can 

apply their national provisions in the field of labour law to posted workers and foreign service 

providers272. The PWD should thus clarify the competing claims of competence in regard to posted 

workers’ labour law entitlements, between the rules governing labour relations in the sending state 

(country of origin of the ‘posting enterprise’) and the country where the work is actually carried out by 

the posted worker.  

The PWD intervened, in fact, with the aim to formalize the CJEU rulings on posting, trying to reconcile 

the free movement of services with the need to establish a “climate of fair competition and measures 

guaranteeing respect for the rights of workers” (cf. Recital 5 of PWD 96/71/EC). Malmberg (2010:3 in 

EU parliament 2010) rightly argues that “the main amendment achieved through the Posted of 

                                                           
270 In the Rush Portuguesa case, the CJEU (para. 18) stated that “Community law does not preclude Member 
States from extending their legislation, or collective labour agreements entered into by both sides of industry, to 
any person who is employed, even temporarily, within their territory, no matter in which country the employer 
is established; nor does Community law prohibit Member States from enforcing those rules by appropriate 
means” (cf. also Cremers, 2016:153 and van der Vlies, 2018:16).  
271 Art. 56 TFEU explicitly states that “within the framework of the provisions set out below [Chapter 3 ‘Services’ 
of TITLE VI ‘Free movement of persons, services and capital’ of PART III ‘Union Policies and Internal Actions’], 
restrictions on freedom to provide services within the Union shall be prohibited in respect of nationals of 
Member States who are established in a Member State other than that of the person for whom the services are 
intended. 
272 CJEU ruling in Rush Portuguesa, paragraph 18 states that “[…] Community law does not preclude Member 
States from extending their legislation, or collective labour agreements entered into by both sides of industry, to 
any person who is employed, even temporarily, within their territory, no matter in which country the employer 
is established; nor does Community law prohibit Member States from enforcing those rules by appropriate 
means”. In a similar vein, within the Arblade case, “the CJEU ruled that the Host State may impose the obligation 
for foreign service providers to comply with the minimum wage as fixed by the collective agreement which 
applies in the Host State under condition that the provisions are sufficiently precise and accessible” (cf. 
Judgement of the Court of 23 November 1999, Arblade, C-369/96 and C-376/96, EU:C:1999:575, paragraph 41-
47).  
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Workers Directive, compared with the previous case law concerning Article 56 TFEU, was that the 

Directive prescribed that host countries are not merely permitted, but have an obligation to ensure 

that posted workers enjoy ‘a nucleus of mandatory rules for minimum protection’ in the host country” 

(cf. also Picard and Pochet, 2018). In this sense, in a first moment, the PWD seemed to serve and 

function as a ‘social minimum labour law directive’273 aimed at guaranteeing also to posted workers at 

least a ‘hard core’ of minimum worker protection and minimum levels of terms and condition of 

employment laid down in the host state by law (regulation, administrative provision) and/or 

‘universally’ or ‘generally’274 applicable collective agreements (if more favourable to the posted 

worker275).  

In successive EU case law and in particular in the course of the CJEU judgements in regard to the so-

called ‘Laval Quartet’, the PWD was rather interpreted as ‘economic free movement of service 

directive’ that enhances the free movement of services (facilitating cross-border service providers by 

limiting the regulatory powers of the host state in regard to posted workers) instead of enhancing the 

better protection of posted workers and the prevention of ‘hidden social dumping’ (in the function of 

a ‘social directive’). This signs the CJEU’s passage from perceiving the PWD 1996 minimum (labour law) 

directive276’ to predominantly interpreting it  as ‘maximum (free movement of service) directive277’ (cf. 

respective subsection of section 1.2.2 ‘From a minimum Directive to a maximum Directive’).  

Hence, it can be argued that in practice, the enactment of the PWD did not fully meet its objective 

because, besides guaranteeing posted workers’ hard core minimum protection, it contemporarily also 

(substantially) limits MSs in extending their legislation and collective agreements and working 

conditions to service providers established in other states (and in particular on the background of the 

‘Laval Quartet’ CJEU judgements). Some authors like Orlandini (2018:66) argue that also by 2018, in 

spite of the enactment of the PWED 2014 and the PWD 2018, the Directive on the Posting of Workers 

                                                           
273 As Malmberg (2010:4) argues, “the institutional debate leading to the Directive clearly indicates that the 
Directive – at least by many– was thought of more as establishing a minimum labour law directive, rather than 
exhaustively coordinating measures that the host state was allowed to adopt in relation to posted workers. 
Nevertheless, the Posting of Workers Directive was adopted with reference to EU competence in the field of free 
movement of services (now articles 53 and 62 TFEU). The reason for the choice of the legal base was at the time 
to circumvent the lack of competence for the EU (including the UK) in the social field. By using the 
competence for the free movement of services the Directive could be adopted through qualified majority voting, 
instead of demanding unanimous agreement in the Council. The latter alternative was not available since the UK 
and Portugal were opposing the Directive” (note that a labour law directive would have required unanimity). 
274 ‘generally applicable’ according to paragraph 8 of Art. 3 PWD 1996. 
275 Note that the scope of this analysis is mostly limited to the matter of posting from low wage Member States 
to high wage member states because the difference in labour standards provokes that this form of posting results 
more sensitive for (hidden) social dumping issues (cf. van der Vlies, 2018:3). 
276 ‘minimum directive’ in the sense that the PWD ‘only’ provides a floor of (minimum) protection that the host 
states must extend to posted workers but also has the possibility to extend other parts of national labour law 
(outside the ‘hard core of minimum terms and conditions of employment’) to the posted workers (cf. Malmberg 
(2010:4). 
277 ‘maximum directive’ in the sense that the PWD establishes a ceiling of employment conditions that host 
states are allowed to extend to posted workers (cf. Malmberg, 2010:4). 
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cannot be classified as ‘social labour law directive’ prevalently aimed at protecting workers’ rights but, 

still remains instead, in first place especially an ‘economic directive’ and ‘a source of regulation of the 

services market’ (cf. Orlandini, 2018:66). One significant argument that underlines this interpretation 

and view is that its legal basis remains Art. 56 TFEU without being extended also to Art. 153278 (and 

Art. 151 TFEU) as it was suggested by the social partners and the European Parliament (cf. Costamagna, 

2017 and 2019:93279; European Parliament 05/2018:10280).  

 

Posting of Workers Directive and the evolution of the CJEU interpretation line in regard 

 

As already highlighted, there is a difference in treatment between ‘posted workers’ whose labour 

entitlements are determined by the PWD and ‘migrant workers’ who enjoy effective equal treatment 

in respect to local workers as they are covered by Art. 45 TFEU (cf. EC working document March 2012). 

So that ‘posted worker’ can be classified as such is conditional to several requirements which the 

‘posting situation’ has to meet: the most relevant ‘posting-classification requirements’ are the ‘time 

criterion’ or ‘temporary-limited nature of posting281’ as well as the more distinctive notion of ‘non-

labour market access’282 (guaranteeing that posted workers do not seek constant access to the host 

state’s labour market) and the ‘passive movement283 of posted workers’ (guaranteeing that posted 

workers are sent by their employer and do not, in fact move on their own initiative (or in their intent). 

                                                           
278 Cf. Annex  
279 Costamagna, (2019:93) argues that the fact the European Parliament’s proposal to extent the legal basis of 
the PWD also to Art. 153 (1), (a) and (b), TFEU in conjunction with Art. 153(2) TFEU was accepted, “reaffirms the 
internal market character of the act” and that the PWD is not in fact a ‘social Directive’. 
280 During the legislation process in regard to the Revision of the PWD “after a thorough consultation with 
stakeholders, the rapporteurs [of the European Parliament] published their draft report on 2 December 2016 
[***I DRAFT REPORT]. The draft report aimed to establish a balance between ensuring a level playing field for 
undertakings and granting social protection for workers. The legal basis should be extended, from just provisions 
concerning the free movement of services, to Article 151 TFEU and points (a) and (b) of Article 153(1) TFEU on 
workers’ rights” (cf. European Parliament 05/2018:10). 
281 Cf. “for a limited period [of time]” stated in Art. 2(1) PWD 1996; “if the duration of the posting is excessive, 
and becomes permanent, the presumption behind the difference in legal status between these two categories 
of workers is no longer valid. The same situation occurs if the same or different employees are repeatedly 
recruited by an undertaking with the purpose of being posted to another Member State for carrying out the same 
job (rotational postings)” (cf. EC working document 2012:6). In these two cases also the ‘non-labour market 
access’ principle of posted workers does in fact not hold. 
282 “The posted worker doesn’t need to avail himself of the free movement of workers, because he does, 
according to the Court, not seek access to the labour market of the host Member State, but will instead 
immediately return to the state where he normally works once the service is carried out” (cf. ETUC, 2016:19).  
283 The three indicators that illustrate the ‘passive movement of posted workers are 1.) the employer assigns the 
‘posted worker’ to move, 2.) the posted worker has concluded an employment contract with his employer 
governed by the law of the habitual country of work and 3.) the provision or reimbursement of travel, board and 
lodging costs by the employer (often used in the context of PIL, - notably, in its judgment ammattiliitto ry v ESA, 
the Court brought the status of the posted worker closer to the traditional expatriate employee, by ruling that 
such special arrangements should be regarded as compensation for expenses in line with Article 3(7) (second 
sentence) PWD cf. ETUC 2016:19). 
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Since the posted workers are not covered by Art. 45 TFEU and don’t have the right to equal treatment 

of local workers in receiving states the PWD puts safeguards in place in order to prevent potential 

hidden social dumping by protecting the social rights of posted workers outside Art. 45 TFEU and 

instead within the framework of Art. 56 TFEU (as discussed and analysed further on, this partly 

‘political’ choice of basing the PWD on Art. 53(1) and Art. 62 puts several significant challenges to a 

clear interpretation of the PWD and to ‘fair’ posting of workers practices). As already highlighted in the 

previous subsection, the PWD intends to provide a significant but not a full level of host state 

protection for posted workers (cf. ETUC, 2016:19)284.  

The objective of the PWD(s) is to promote “transnational provision of services” in a “climate of fair 

competition” by guaranteeing “respect for the rights of workers” (cf. Recital 5 of ‘original PWD’) and, 

now, in the words of the 2018 Revision of the PWD, it is “aimed at guaranteeing a level playing field 

for businesses and respect for the rights of workers” (cf. Recital (1) PWD 2018). Hence, the PWD should 

reconcile the promotion of transnational provision of services with ‘fair competition’. The legal basis 

of the PWD is Art. 53(1) TFEU285 and Art. 62 TFEU286. This means that the Posting of Workers Directive 

is adopted with reference to EU competence in the field of free movement of services287. The reason 

for choosing a ‘free movement of services’-legal basis instead of a potential ‘social –policy- field’-legal 

basis was to circumvent the lack of competence for the EU in the social field288, which would have 

required an unanimity vote in adopting the PWD (and which was impossible at that time as the UK and 

Portugal were strictly against). Nevertheless, it can be argued that from a governance perspective the 

institutional debate leading to the Directive clearly indicates that the Directive – at least by many– was 

thought of more as establishing a minimum labour law directive, rather than exhaustively coordinating 

measures that the host state was allowed to adopt in relation to posted workers (cf. Malmberg, 

2010:4). The question of the floor- or ceiling-character of the Posting of Workers Directive (re-

)emerged also with the drafting of the Services Directive 2006/123/EC (so-called the "Bolkestein 

Directive")289. After some ambiguities in the Commission’s first draft for the Services Directive, the final 

Service Directive could though be said to reflect the view that it should not affect relations between 

the social partners, including the right to negotiate and conclude collective agreements, and the right 

                                                           
284 As Kilpatrick (2009:27) rightly puts it, “socially, it is not difficult to imagine that long-stretches of life in a 
(typically more expensive) host-state on a minimum skeleton of host-state labour standards can seem 
exploitative to posted workers and host-state inhabitants alike” (cited in ETUC, 2016:19). 
285 Art. 53(1) TFEU is part of Title IV, Chapter 2 ‘Right of Establishment’. 
286 Title IV, Chapter 3 ‘Services’. 
287 The PWD’s legal basis is the outcome of a controversial strategical and political decision as in this case ‘only’ 
a simple majority was necessary, while for putting it in the social field (under Art. 153 for instance) unanimity 
would have been necessary (and at the time, UK and Portugal were contrary, - cf. Malmberg, 2010:4).   
288 By using the competence for the free movement of services the Directive could be adopted through qualified 
majority voting, instead of demanding unanimous agreement in the Council. The latter alternative was not 
available since the UK and Portugal were opposing the Directive.  
289 For a discussion of these argument see, for instance, Biagi (1996), Biagi (1999). 
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to strike and to take other industrial actions (cf. Art. 1(7) of the Bolkenstein Directive290). According to 

Malmberg (2010:4), in this way “the European legislator [in this way] demonstrated that they did not 

intend the Posting of Workers Directive to be a maximum ‘free-movement of service directive’ but 

rather a ‘minimum labour law directive’”291 (cf. Malmberg 2010:4-5 in European Parliament, 2010)  

In the end, in regard to (genuine) intra-EU posting of workers two (preconditional) fundamental 

aspects have to be clarified: firstly, when and under what conditions a specific cross-border worker292 

can effectively be classified as ‘posted worker’ (with all respective –legal and economic- consequences) 

and secondly, what is the labour law and what the workers’ protection provisions and rules applicable 

to the ‘posted worker’. The present section will further analyse and clarify this latter aspect. 

Since the beginning, there has been (at least some) discrepancy between the actual intention293 of the 

PWD and its actual legal base. Unfortunately, this discrepancy has not been really resolved by the 

adoption of the Revised PWD 2018/957 because although the social partners and the European 

Parliament proposed to extent the legal basis of the PWD 2018 also to Art. 153 TFEU294, this suggested 

extension was not made.  

Hence, the PWD-legal setting on the one hand provides an instrument that obliges the (foreign) service 

provider to observe certain minimum working conditions (that are) valid in the host State in regard to 

(the) posted workers. On the other hand, as evidence shows, the PWD also limits the host State (and 

its autonomy) in obliging the (foreign) service provider to observe the working conditions valid in the 

host State in regard to posted workers especially in the light of the CJEU’s PWDs interpretation as 

‘maximum-directive’ (cf. ‘Laval Quartet’-CJEU judgements, Bücker and Warneck, 2010). The evolution 

of the original Directive 96/71/EC and the CJEU’s interpretation-line in respect will be subject of the 

next sections and paragraphs.  

As already highlighted, the PWD can be interpreted as applying the lex loci laboris principle to the 

position of the posted worker to a certain extent, namely, ‘only’ in regard to the ‘hard core’ of terms 

                                                           
290 Art. 1(7) of the Service Directive 2006/123/EC explicitly states that “this Directive does not affect the exercise 
of fundamental rights as recognised in the Member States and by Community law. Nor does it affect the right to 
negotiate, conclude and enforce collective agreements and to take industrial action in accordance with national 
law and practices which respect Community law.” 
291 See also the Opinion of Advocate General Wahl delivered on 18 September 2014 in respect to Case C-396/13 
Sähköalojen ammattiliitto ry v ESA (Elektrobudowa Spółka Akcyjna) para. 30: “a compromise between the 
competing interests of the Member States sending out foreign workers and those receiving them. While the 
Treaty provisions on the basis of which the directive was enacted (namely Articles 57(2) and 66 EC) place a clear 
emphasis on the promotion of cross-border provision of services, the end-result is a directive which — at least 
on the face of it — tips the balance in favour of the protection of domestic labour systems”; - the measures laid 
out within the PWD are justified restrictions of the employer’s freedom to provide services (cf. Strohmayer, 
2018:12).  
292 (in the present ESSAY 2) the term ‘cross-border worker’ includes both, migrant worker AND posted workers 
(cf. ETUC 2016:45). 
293 Or at least the intention of experts and decision takers and policy makers of at least one ‘line of reasoning’.  
294 Art. 153 TFEU is part of TITEL X ‘Social Policy’ with the underlying objective expressed by Art. 151 “promotion 
of employment, improved living standards and working conditions…” 
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and conditions of employment listed in Art. 3(1) PWD and only to the extent ‘allowed’ and provided 

for by paragraph 1, 7 and 8 Art. 3 PWD (also referred to as ‘nucleus of mandatory rules for minimum 

posted workers’ protection’ in the host state). Art. 3(1) of the Revised PWD 2018/957 includes:  

a) Maximum work periods and minimum rest periods 

b) Minimum paid annual leave (in original PWD: “holiday”) 

c) Remuneration (instead of “rates of pay” in PWD 1996) including overtime rates; this point does 

not apply to supplementary occupational retirement pension schemes295 

d) the conditions of hiring-out of workers, in particular the supply of workers by temporary 

employment undertakings; 

e) health, safety and hygiene at work 

f) protective measures with regard to the terms and conditions of employment of pregnant 

women or women who have recently given birth, of children and of young people; 

g) equality of treatment between men and women and other provisions on non-discrimination 

h) [new in Revised PWD] the conditions of workers’ accommodation where provided by the 

employer to workers away from their regular place of work; 

i) [new in Revised PWD] allowances or reimbursement of expenditure to cover travel, board and 

lodging expenses for workers away from home for professional reasons. 

Main amendments and changes introduced by the 2018 Revised PWD compared to the framework 

Directive from 1997, are the reference to the concept ‘remuneration’ instead of ‘minimum rates of 

pay’ as well as the extension of the list of Art. 3 (1) to the two new points (h) on the conditions of 

worker’ accommodation and (i) the reimbursement of expenditure to cover travel, board and lodging 

expenses of posted workers296 (for a detailed and extensive discussion of all ‘changes’ introduced with 

Revised PWD 2018/957, consult respective section 2.3.1 ‘Net Changes of Revised PWD 2018/957’). 

In theory the so-called ‘most favourable principle’ applies to the PWD (cf. van der Vlies, 2018:20), that 

means that the PWD “mandatory rules for minimum protection in force in the host country must not 

                                                           
295 Note that to the author’s knowledge at least in the past “EU countries could decide - after consulting 

employers' and employees' representatives - that the host country's minimum pay and annual holiday 

requirements need not apply if the whole posting lasts for less than 1 month. This exemption does not apply to 

workers posted through agencies providing temporary staff” (cf. EU business_HR: cf. 

https://europa.eu/youreurope/business/human-resources/posted-workers/posting-staff-

abroad/index_en.htm). 

296 There have been, in fact, several practical instances, where the posted workers’ accommodation issue was 
(somehow) exploited. See for example the case of the Irish company Atlanco Rimec that was involved as a 
(sub)contractor in the Netherlands with the construction of the A2-highway in Maastricht and posted Portuguese 
workers to the Netherlands arranging their stay and accommodation in a profit-making way for the company and 
by ‘cheating’ on and exploiting the workers (according to Vogel, 2016:24-25, posted workers had to pay a 
monthly rent of 968€ per person to the company Atlanco Rimec for houses, that the company itself rented for 
‘only’ 450€ a month per entire 4-5 workers house because they were to be demolished in future). According to 
the literature, more of similar cases are known.  

https://europa.eu/youreurope/business/human-resources/posted-workers/posting-staff-abroad/index_en.htm
https://europa.eu/youreurope/business/human-resources/posted-workers/posting-staff-abroad/index_en.htm
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prevent the application of terms and conditions of employment which are more favourable to workers 

[the posted workers]” (cf. recital 17 of PDW 1996 and Art. 3(7) of PWD. Still, given the significant 

heterogeneity of the Member States’ systems of labour law and protections, it is hard to apply in 

practice (cf. Cremers and Donders, 2004). 

According to Houwerzijl and van Hoek (2011:8) ‘rates of pay’ (now ‘remuneration’), ‘health and safety’ 

and ‘working time and holidays’ are the three main areas in the PWD which are aimed at ensuring a 

level playing field between local and foreign competitors. In fact, one of the most important aspects, 

if not the most important aspect when analysing the potential direct link between intra-EU posting of 

workers and hidden social dumping practices is the variable ‘remuneration’ (ex-‘MRP’). 

According to Art. 3(1) of PWD (the) ‘remuneration’ is defined and laid down by national law and/or 

(generally applicable) collective agreements of the (respective) host state. As Van der Vlies (2018:20) 

rightly argues, “with respect to the determination of the pay [now ‘remuneration’] of the posted 

worker during the period of posting, the role of general applicable collective agreements (cf. next 

subsection) is in particular important, since they entail most of the times a higher (minimum) wage 

[and ‘remuneration’] than the statutory minimum wage (where the latter actually exists297, for a Table 

of minimum wages in Europe in 2019 consult the respective Table in ‘Annex C to section 1.2.2).” One 

challenge in clearly and univocally applying the PWD, is that “it is legally unclear as to which 

components of the wage paid should be regarded as constituent elements of the minimum rate of pay 

[and now ‘remuneration’] in the host country” (cf. Eckhard Voss et. al., 2011:32).  

The composition of the PWD’s ‘voice’ ‘remuneration’ is directly and significantly linked to role and the 

scope of applicability of host state’s collective agreements to posted workers, whose interpretation 

has been rather ambiguous on the grounds of the PWD legal setting and revolving around the concept 

of ‘universally applicable298’ collective agreements and ‘generally applicable collective agreements 

according to paragraph 8 Art. 3 PWD 2018 and significantly affected by EU cas law (cf. Rüffert case, 

ammattiliitto v ESA case discussed further on). It is, in fact, a concept that handled and interpreted in 

a highly diversified manner between the ‘highly diversified IR systems in Europe (cf. Freedland, 2015:10 

on the ‘systematic heterogeneity IR and employment law systems in the EU’).  

                                                           
297 Cyprus and Italy are currently considering the introduction of a universal minimum wage floor by law. With 
this move, they would be joining 22 other EU Member States that already have one in place. In the remaining 
Member States – Austria, Denmark, Finland and Sweden – minimum wage rates are stipulated in sectoral 
collective agreements (cf. https://www.eurofound.europa.eu/publications/article/2019/to-have-or-have-not-a-
statutory-minimum-wage).  
298 Universal applicability means that all employers operating in the relevant agreement sector must comply with 
the provisions of the collective agreement. The provisions included in collective agreements are minimum 
requirements. Thanks to universal applicability, all companies operating in the same sector are on an equal 
footing on the market in terms of personnel costs. They cannot compete by undercutting employees’ terms and 
conditions of employment.  

https://www.eurofound.europa.eu/publications/article/2019/to-have-or-have-not-a-statutory-minimum-wage
https://www.eurofound.europa.eu/publications/article/2019/to-have-or-have-not-a-statutory-minimum-wage
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To sum up, the PWD is legally based on the principles on free movement of services and as Orlandini 

(2017) highlights, “on the basis of those principles - since the Rush Portuguesa judgment of 1990- the 

ECJ made it clear that a worker posted in a Member State (MS) by an undertaking established in 

another MS cannot claim the rights guaranteed by the principle of freedom of movement of workers 

(Art.45 TFEU299 - the guarantee of equal treatment with the workers of the host State pursuant to Art. 

45(2) TFEU), inasmuch as the posting is carried out in the framework of the freedom to provide 

services, which can be invoked by the undertaking (Article 56 TFEU).” The equality of treatment with 

national workers can, in fact, be qualified (and was in several CJEU judgments) as an obstacle to the 

exercise of this freedom, if it implies an increase in labour costs because of the greater burdens 

provided for by the legislation and collective bargaining agreements of the State where posting is 

executed. Always according to Orlandini (2017) “the ECJ in its rulings determines that the host State 

can, anyway impose upon foreign companies the respect of domestic labour law rules if this is justified 

by ‘overriding reasons of public interest’ (the so-called ‘overriding mandatory provisions’, as defined in 

the Rome I Regulation on the law applicable to contracts) and provided that this is done in compliance 

with the principle of non-discrimination and the principle of proportionality”. But the principle of 

proportionality offers a criterion of judgment which is far from being certain and predictable300 (cf. 

intrinsic elasticity of the principle of proportionality) and as already pointed out, especially in the first 

decade of the 21st century the ECJ’s ‘balancing’ between economic freedoms and social and worker’ 

rights has often deflected in favouring and giving primacy and prevalence to the economic freedoms301 

at the expense of social and workers’ rights302. Orlandini (2017:3) brightly argues that “it is necessary 

(again) to discuss the principle of non-discrimination according to which foreign undertakings cannot 

be subject to obligations which do not relate to [‘all’] national undertakings and the principle of 

proportionality which provides for the admissibility of limits to economic liberties only by means of 

measures strictly necessary to pursue the legitimate aims of public interest.”  

 

PWD FUNCTIONING: Role and applicability of collective agreements of the host state 

 

                                                           
299 Art. 45 TFEU assures the freedom of movement for workers within the EU (cf. Art. 45(1) TFEU) and abolishes 
“any discrimination based on nationality between workers of the Member States as regards employment, 
remuneration and other conditions of work and employment” (cf. Art. 45(2) TFEU). Note: the provisions of Art. 
45 TFEU do not apply to employment in the public service (cf. Art. 45(4) TFEU) 
300 In fact, as Orlandini (2017) argues it depends “on the discretion of the interpreter (- the Court of Justice) and 
the political choices of the European legislator, that translates this principle into rules of secondary law.  
301 ECJ judgement’s ‘economic freedoms primacy tendency’ in the new millennium has been observed by various 
different scholars as for instance Senatori (2018), Cremers (2015), Crespy and Menz (2015:753-754). 
302 Cremers (2016:159) for instance argues that “the internal market project has already given too much primacy 
to the free provision of services over the lex loci laboris principle”. 
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Art. 3 of the PWD303, -in the vest of the Article that has the most ‘substantive’ impact on posted 

workers-, rules that the ‘hard core’ terms and conditions of employment that have to be guaranteed304 

to all posted workers ‘irrespective of which law applies’305 are laid down in the host State (hence, the 

state where the work is carried out306) either  

a) by law, regulation or administrative provision, and or,  

b) by collective agreements (or arbitration awards) which have been declared universally 

applicable (or otherwise apply in accordance with paragraph 8 of Art. 3 PWD307) 

In this respect, it has to be noted that far not all ‘hard core’ terms and conditions are regulated by 

above mentioned point a.) and that the situation highly differs across EU Member States308. Thus, when 

applying the PWD, collective agreements of the host state where the work is actually carried out, gain 

substantial relevance. But (far) not all MSs have a system for declaring collective agreements to be of 

universal application (‘universally applicable’) and thus, the second and third subparagraph of 

paragraph 8 of Art. 3 PWD gets relevant (for applying the PWD(s) and guaranteeing the nucleus of 

mandatory ‘hard core’ employment standards of the host state). Paragraph 8 of Art. 3 PWD extents 

the scope of the PWD by stating that “in the absence of, or in addition to309, a system for declaring 

collective agreements […] to be of universal application”310 (hence, binding under the PWD), Member 

States may (if they so decide) base themselves on two other categories of collective agreements:  

1. Collective agreements or arbitration awards which are generally applicable to all similar 

undertakings in the geographical area and in the profession or industry concerned, and/or  

2. collective agreements which have been concluded by the most representative employers and 

labour organizations at national level311 and which are applied throughout national territory; 

Note that neither the ‘requirement’ under point 1.) ‘generally applicable to all similar undertakings in 

the geographical area and in the profession or industry concerned, nor the ‘requirement’ (exposed) 

                                                           
303 If there is no further specification in regard to the exact VERSION of the PWD is made, the framework Directive 
1996 AMENDED by the 2018 Revision PWD is meant; - hence, the latest version of/from 2018.  
304 Cf. Art. 3 (1) (own emphasis) “Member States shall ensure […] that undertakings guarantee, on the basis of 
the equality treatment…”. 
305 The wording and concept ‘irrespective of which law applies’ is a novelty of the 2018 Revision of the PWD and 
strengthens the recourse to host state laws and (generally applicable) collective agreements. 
306 Cf. ‘partly application of lex loci laboris’. 
307 According to the first subparagraph of Art. 3 (8) PWD 1996 (note: NOT amended/changed by 2018 Revision 
of the PWD) “'collective agreements or arbitration awards which have been declared universally applicable' 
means collective agreements or arbitration awards which must be observed by all undertakings in the 
geographical area and in the profession or industry concerned”. 
308 For instance, not all countries have a legal minimum wage for/in the respective ‘posting-interested’ sectors 
and thus, collective agreements gain relevance. 
309 Note that the wording ‘or in addition to’ is a novelty of the 2018 PWD Revision (cf. respective specific section 
2.3 ‘Clarifications of the Revised PWD 2018/957’). 
310 Art. 3 (8) PWD (1996 and 2018 version). 
311 Note that ‘collective agreements concluded by the most representative employers and labour organizations at 
national level’ is a highly sensitive topic, that is widely and mostly controversially disputed also ‘internally’ to 
most EU-MSs.  
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under point 2.) ‘concluded by the most representative employers and labour organizations at national 

level and which are applied throughout national territory’ are easy to meet and verify, hence, it is 

difficult to accurately, clearly and fairly apply this part of the PWD provision. Conditions 1 and/or 2.) 

can be referred to as ‘generally applicable collective agreements’ or as ‘collective agreements applied 

in accordance to paragraph 8 of Art. 3 PWD 2018’. The main problems arise, when collective 

agreements (of a given sector) are not universally binding (which is always the case in those countries 

that -as opposed to Finland for instance and the ammattiliitto ry v ESA case context- do not know 

mechanisms to guarantee erga omnes effect) because then the principle of non-discrimination (in 

general/often interpreted strictly in favour of the economic freedoms) prevents them from being 

extended to foreign companies, which, as a consequence, remain bound only by the host state law 

which in general does not treat all terms and conditions of employment in the same extensive way as 

collective agreements do (cf. Orlandini 2017:3). As mentioned above, paragraph 8 of Art. 3 of the PWD 

2018 provides that a State may well also refer to collective agreements which, de facto, are respected 

by ‘all’ national undertakings, but as Orlandini (2017) rightly argues, in many national IR systems this 

is quite difficult to prove (according to Orlandini, 2017 “almost a probatio diabolica”). This causes 

substantial uncertainty in determining the (constituent elements) of ‘remuneration’ (ex-‘minimum 

rates of pay’ MRP) across different national systems (cf. Orlandini, 2017:3). 

In order to understand the application of Art. 3(1) and Art. 3(8) in practice, it is useful to examine 

relevant corner-stone CJEU judgements (in regard).  

The interpretation of paragraph 8 of Art. 3 PWD became, in fact, ‘clearer’ within the Rüffert case and 

the respective CJEU judgement312 first, and then later with the ammattiliitto ry v ESA case and CJEU 

judgement (cf. respective subsection of Chapter III). For a better understanding of the successive 

argumentation, the main relevant ‘outcomes’ of these two (cornerstone) CJEU judgements in regard 

will shortly be (shortly) recapped:  

In regard to the CJEU cornerstone judgement in the Rüffert case, the German company, ‘Objekt und 

Bauregie’ won a tender for a large construction project in Lower Saxony/Niedersachsen (Germany). 

‘Objekt und Bauregie’ used a Polish subcontractor which posted Polish workers to the German 

construction site. Those workers did not receive the minimum wage as laid down in the local collective 

agreement which was though part of the contract between the Bundesstaat Lower 

Saxony/Niedersachsen and the company. Since ‘Objekt und Bauregie’ did not comply with the 

contract, the contract was annulled by the German State of Lower Saxony and charges were pressed 

against the (German company) ‘Objekt and Bauregie’. However, the CJEU stated that the local 

                                                           
312 Judgment of the Court (Second Chamber) of 3 April 2008; Dirk Rüffert v Land Niedersachsen (Article 49 EC - 
Freedom to provide services - Restrictions -Directive 96/71/EC - Posting of workers in the context of the provision 
of services - Procedures for the award of public works contracts - Social protection of workers); Case C-346/06.  
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collective agreement was not generally applicable, and thus not covered by Art.3 (1)(c) of the PWD. 

Furthermore, the German State Lower Saxony could not (even) appeal on Article 3 (8) since this 

provision may be used only by States which do not have a system for declaring collective agreements. 

Consequently, the CJEU interpreted Lower Saxony’s annulment of the contract and the charges as 

infringement of Art. 56 TFEU (and the freedom to provide services). This judgements, also known as 

‘Rüffert rule’, stresses the idea that “the PWD does not only provide a minimum protection to the 

posted workers but also ‘ceiling protection’” (cf. Van der Vlies, 2018:24 and respective subsection of 

section 1.2.2 ‘PWD functioning: from minimum Directive to maximum Directive’) and that possibility 

to apply the collective agreements of the host state is interpreted carefully and strictly. This is a 

potential source for hidden social dumping arising from intra-EU posting of wokers313. Note that with 

the targeted Revision of the PWD the potential application Art. 3(8) of PWD was ‘expanded’ also to 

systems that already have a “system for declaring collective agreements (or arbitration awards) to be 

of universal application” (cf. new 2018 paragraph 8 of Art. 3 PWD 2018314) and, even more relevant, to 

all economic sectors. 

Also the much more recent ammattiliitto ry v ESA clarifies the role and applicability of  host states’ 

collective agreements to posted workers. For a detailed analysis and discussion of the case in the 

present analysis’ perspective, see respective section in Chapter III.  

Following Orlandini’s (2017:2) reasoning, over the years the CJEU has changed its approach in relation 

to the meaning given to ‘minimum rates of pay’: while “in the Laval and Rüffert judgments, the Court 

appeared to have denied the possibility of including in the ‘minimum rates of pay’, elements of the 

remuneration which are above the basic wage set at national level either by collective agreement or 

by law, in the ESA/Ammattilitto judgment (- without expressly denying the Laval ruling-) the CJEU has 

recognized the freedom of MSs to identify the constituent elements of the minimum wage and has 

highlighted the fact that, under the PWD itself, the concept of ‘minimum rates of pay’ is to be defined 

by the national law and/or practice of the host Member State”. The Court thus admitted that a State 

may oblige foreign undertakings to apply particular elements of the host state’s collective agreements 

other than ‘only’ the single standard minimums provided by national law. For instance, beyond the 

single standard minimum national wage, also the different wage levels as provided for in the sectorial 

collective agreements can be applied (and guaranteed) (cf. Orlandini, 2017:3). Still, the ESA judgement 

and its ‘positive’ repercussions for workers’ rights and working conditions is strictly linked to the Finish 

                                                           
313 Cf. also CJEU ‘market access approach’ developed in Säger judgment (cf. van der Vlies, 2018:11). 
314 New paragraph 8 of Art. 3 of PWD 2018 (2018 amendment due to own layout in capital letters): “in absence 
of, OR IN ADDITION TO, a system for declaring collective agreements (or arbitration awards) to be of universal 
application […] member states may, if they decide so, base themselves” either on collective agreements 
geographically general applied in the respective industry or on collective agreements concluded by the most 
representative national-level social partners and applied throughout national territory.  
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IR system, which is represented by a particular ‘collective agreement erga-omnes effectiveness’-IR 

system (a very different CJEU judgements would have been expected if another EU MS – with a 

different IR system- would have been concerned).  

Hence, the role and effective practical applicability of host state’s collective agreements to intra-EU 

posted workers is a central aspect for the potential prevention of hidden social dumping practices 

arising from intra-EU posting of workers (hereafter also referred to as ‘posting of workers hidden social 

dumping’). Note that the intra-EU posting of workers itself does not have to be fraudulent in principle 

but ‘simply’ exploiting the (partly) incomplete and defective ‘EU posting of workers legal framework’ 

and its insufficient interplay with the distinct national labour law and IR systems for ‘unfair labour cost 

competition’ hence so-called ‘hidden social dumping’. 

 

PWD FUNCTIONING: Equality of Treatment in regard to terms and conditions of employment 

 

As Strohmayer (2015:12) rightly highlights, “already in the 90s, the CJEU established in its case law that 

posted workers could not rely on the free movement of workers (cf. Judgement in Vander Elst315)” and 

that it is on the contrary that employers express their freedom to provide services when posting 

workers. “Restrictions on the movement of posted workers are therefore restrictions on the 

employer’s freedom to provide services”. Thus, the posted workers’ right to equal treatment to the 

local workers in the receiving state (Art. 45 TFEU) is suspended during the time of posting (cf. Schiek 

et. al. 2015:39). Still, the measures laid out within the PWD are justified restrictions of the employer’s 

freedom to provide services (cf. Strohmayer, 2018:12). The question is, to what extent the measures 

laid down within the PWD can effectively be applied to the posted workers especially in the light of 

the CJEU’s ‘traditionally’ rather restrictive interpretation of the principle of proportionality and the 

‘proportionality test’ applied in regard to the in the PWD enshrined posted workers’ rights and the 

non-discrimination principle interpreted prevalently in the way of not limiting the free movement of 

services, both aspects that can be assigned to the CJEU’s often prevailing ‘market access CJEU 

reasoning’-approach316. 

                                                           
315 Judgment in Vander Elst, C-43/93, ECLI:EU:C:1994:310, paragraph 21-22.  
316 The ‘market access approach’ is one rule of reasoning of the CJEU that has been repeated by the CJEU in 
several cases regarding restrictions to the free movement of services and according to Barnard (2012:202) it is 
seen as the dominant position of the CJEU. The other rule of reasoning of the CJEU is the ‘non-discrimination 
approach’ (cf. for instance Commission v. France C-167/73, EU:C:1974:3, paragraph 45), characterized by an 
assessment of the impact of a Member State’s social policy on the position of both national and migrant workers. 
In case of direct or indirect discrimination of the foreign worker, the restriction is not justified and the 
discriminatory element has to be removed since it infringes the working of the internal market (cf. Van der Vlies, 
2018:11). In the ‘market access approach’, the CJEU focusses rather on the restriction itself, by examining 
whether the out-of-state actor is limited in exercising its economic rights (cf. for instance Säger judgement in C-
76/90, EU:C:1991:331, paragraph 12: “Article 59 (now Article 56 TFEU) of the Treaty requires not only the 
elimination of all discrimination against a person providing services on the grounds of his nationality, but also the 
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In the context of ‘intra-EU posting of workers’, the principle of equal treatment is thus not guaranteed 

in its pure form but is instead applied ‘only’ in part. It is crucial to distinct ‘EU migrant workers (with 

EU citizenship)’ that are subject to and can rely on Art. 45 TFEU, from the here treated ‘posted 

workers’, that cannot rely on the workers’ equal treatment principle guaranteed by and laid down in 

Art. 45 TFEU, but are instead subject to here circumscribed EU posting of workers legal setting 

consisting of  the provisions of Directives on the posting of workers, the Regulation Rome I (on the 

applicable law) and the Regulations on the coordination of social security systems  (BR 883/2004 and 

amendments, Implementing Regulation (EC) No 987/2009).   

As already highlighted, for all EU workers that move in their own intent within the Union, the free 

movement of workers principle (Art. 45 TFEU) guarantees the abolition of “any discrimination based 

on nationality between workers of the Member States as regards employment, remuneration and 

other conditions of work and employment” (cf.Art. 45(2)TFEU), hence ‘equal treatment’ in its ‘pure 

form’ and in theory prevent any form of ‘exploitation’317. For ‘posted workers’ on the other hand, equal 

treatment with local workers of the host state where they are posted to is guaranteed solely for the 

‘hard core’ terms and conditions of employment listed in Art. 3(1) PWD318 and only to the explicit 

extend allowed for by the scope of Art. 3 PWD 2018. 

Only posted temporary agency workers  (posted pursuant Art. 1(3)(c) of PWD) are, according to the 

targeted Revision of the PWD, entitled to equal treatment in respect to local temporary agency 

workers: the by the Revised PWD 2018/957 in Art. 3 PWD inserted subparagraph 1b guarantees 

‘posted temporary agency workers’ the “terms and conditions of employment which apply pursuant 

to Art. 5 of the Temporary Agency Work – TAW - Directive 2008/104/EC319 to temporary workforce 

hired-out by temporary agencies established in the MS where the work is carried out”, while the 

revised paragraph 9 of Art. 3 PWD 2018 extends it to all other terms and conditions that apply to 

                                                           
abolition of any restriction, even if it applies without distinction to national providers of services and to those of 
Member States, when it is liable to prohibit or otherwise imped the activities of a provider of services established 
in another Member State where he lawfully provides similar services”). 
317 Still, there exist various different forms of exploitation of EU migrant workers; - this would be another 
extensive topic and issue to be analysed that due to time and space constraints cannot be treated in the present 
presentation. 
318 The 2018 PWD Revision amends the highly relevant Art. 3(1) with the relevant and precise expression “on the 
basis of equality treatment” (for a more detailed analysis and explanation consult the respective section 2.3.1 
‘net changes of Revised PWD 2018’).  
319 Art. 5 (1) “The basic working and employment conditions of temporary agency workers shall be, for the 
duration of their assignment at a user undertaking, at least those that would apply if they had been recruited 
directly by that undertaking to occupy the same job”; Art. 5(2) “As regards pay, Member States may, after 
consulting the social partners, provide that an exemption be made to the principle established in paragraph 1 
where temporary agency workers who have a permanent contract of employment with a temporary-work agency 
continue to be paid in the time between assignments”. 
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temporary agency workers in the MS where the work is carried out; - hence, the same basic terms and 

conditions of employment of host state temporary agency workers320.    

In regard to posted workers’ pay (now ‘remuneration’) full equality of treatment is precluded also by 

the fact that the ‘MRP’ (now ‘remuneration’) are determined by host state’s law or by sectoral 

‘generally applicable’321 collective agreements and do not include the components of the 

remuneration set by decentralized (territorial or enterprise-level) collective agreements (cf. Orlandini 

(2017:3). These shortcomings also stem from a restrictive interpretation of the principle of 

proportionality and the ‘proportionality test’ which, in the Rüffert judgment322, led the Court to rigidly 

interpret paragraph 8 of Article 3 PWD and denied the possibility of referring to the de facto ‘generally 

applied’ collective agreements of MSs where to ensure erga omnes effect to collective agreements 

would theoretically exist (this is the reason why in Germany - where not all collective agreements are 

declared generally binding - many Länder have set a statutory minimum wage to be applied to posted 

workers in public contracts). 

 

 

PWD FUNCTIONING: From ‘minimum Directive’ to ‘maximum Directive’ - CJEU Cornerstone judgements 

 

As already highlighted in the previous section, when interpreting the applicability of the provisions of 

the Directive on the posting of workers, the Court has often applied a rather ‘strict’ (so-called) a rather 

‘strict interpretation’ of the principle of non-discrimination according to which foreign undertakings 

cannot be subject to obligations which do not also relate to ‘all’ host state undertakings (cf. the so-

called Rüffert rule and restrictive interpretation of para. 8 of Art. 3 PWD) and a ‘restrictive 

interpretation’ of the principle of proportionality which allows to limit economic freedoms only by 

                                                           
320 Note that already in the PWD setting before the adoption of Revised PWD 2018/957, in the case of ‘posted 
temporary agency workers’ already the original PWD directive provided that posting undertakings must 
guarantee to ‘posted temporary agency workers’ the terms and conditions which apply to temporary workers in 
the Member State where the work is carried out (cf. literal Art. 3 (9) PWD 1996: “MSs may provide that the 
undertakings referred to in Article 1(1) [posting undertakings] must guarantee workers referred to in Article 
1(3)(c) [PWD 1996] the terms and conditions which apply to temporary workers in the Member State where the 
work is carried out”). Austria had for instance made use of this possibility already in the 2013 amendment to 
Austrian hiring-out of labour law by declaring in § 1(5) of the Austrian Personnel Leasing Act 
(Arbeitskräfteüberlassungsgesetze – AÜG) that all the provisions of this law are without distinctions applicable 
to temporary agency workers that employers have posted from other Member States. 
321 ‘generally applicable’ collective agreements in the sense set out by paragraph 8 of Art. 3 PWD 2018. 
322 The ECJ produced the judgement along the lines of the Posting of Workers Directive. In its view the situation 
in Niedersachsen where the (construction) workers of the polish company to which the public tender winning 
German company did subcontract the work were asked to be paid “at least the remuneration prescribed by the 
collective agreement in the place where those services are performed”, did not fulfil the criteria to fix pay as set 
out in the Directive as the law does not itself fix any minimum rate of pay and the collective agreement in 
question had not been declared universally applicable (cf. Etui on RÜFFERT C-346/06).  
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means of measures strictly necessary to pursue the legitimate aims of public interest (cf. e.g. Laval323 

CJEU judgement where industrial action in favour of the application of domestic labour provisions 

‘beside’ and ‘above’ the ‘hard core’ protection to posted workers has been interpreted as a restriction 

to the free movement of services and could not be justified324 or the general restrictive interpretation 

of the protection of posted workers beyond the provisions of the PWD – cf. the restrictive 

interpretation of Art. 3(1) and Art. 3(10) PWD in e.g. Commission v Luxembourg325). 

Hence, the PWD provides not only a minimum protection to Posted workers but it is interpreted to 

function as a ceiling of rights as well (cf. Van der Vlies, 2018:24). Thus, according to the reasoning of 

the Court, the application of the host State’s labour law provisions beyond the nucleus of mandatory 

rules in respect to the ‘hard core’ terms and conditions of employment (listed in Art. 3(1) PWD) is an 

unlawful restriction to the free movement of services (cf. Laval para. 71326). This is, though, quite 

contradictory to Recital 12 of the PWD’s 1996 preamble327:  

                                                           
323 In the Laval case and judgement the blockading action was well considered (by the Court) as (to constitute) 
an ‘overriding reason of public interest’ that could (in theory) justify a restriction of the (fundamental) freedom 
of service provision, but at the same time the CJEU considered and interpreted it as NOT ‘strictly necessary’, 
hence the CJEU ruled that the trade union action could not be justified: even if the blockading action by a trade 
union falls within the objective of protecting the workers (of the host State against social dumping) which, -in 
principle-, may so constitute an overriding reason of public interest that could justify a restriction on one of the 
fundamental freedoms (as, the freedom of service provision), in the actual case concerned the trade union action 
could not be justified due to an incorrect implementation of the posting of workers Directive whose objective 
was to lay down a set of mandatory rules for minimum protection to be observed in the host country by 
employers who post workers and neither the host Member State nor the social partners can ask for more 
favourable conditions, which go beyond the mandatory rules for minimum protection in the Directive. 
Furthermore, (in this specific case) the Court puts into question the flexibility of the Swedish collective bargaining 
system (standard practice to refer to ad-hoc signed collective agreements with regard to wages and other 
working conditions that are laid down by negotiation on a case-by-case basis), emphasising the alleged lack of 
certainty for business unable to ascertain in advance the conditions they would have to guarantee to their posted 
workers (cf. etui on LAVAL un Partneri Ltd C-341/05). 
324 Cf. Laval judgement, para. 111; even if the ‘presence of overriding reasons of public interest’ given and 
interpreted as such, the collective action (‘blockade’) was interpreted to not pass the (strict) proportionality test.  
325 in Commission v Luxembourg a restrictive interpretation of Art. 3(1) and Art. 3(10) on workers’ protection 
beyond the nucleus of mandatory rules in respect to the ’hard core’ of terms and conditions of employment was 
applied: even if Art. 3(10) PWD allows that ‘in compliance with the Treaty […] on a basis of equality of treatment’ 
the protection of posted workers can theoretically be extended to national labour law provisions beyond the 
’hard core’ of terms and conditions of employment, the CJEU argued that a protection beyond the provisions laid 
down within the PWD restricts the free provision of services and must be interpreted strictly (cf. Commission v. 
Luxembourg judgement para. 30) and ‘this restriction’ could not be justified by overriding reasons of public 
interest.  
326 Laval judgement para. 71: “It must therefore be concluded at this stage that a Member State in which the 
minimum rates of pay are not determined in accordance with one of the means provided for in Article 3(1) and 
(8) of Directive 96/71 is not entitled, pursuant to that directive, to impose on undertakings established in other 
Member States, in the framework of the transnational provision of services, negotiation at the place of work, on 
a case-by-case basis, having regard to the qualifications and tasks of the employees, so that the undertakings 
concerned may ascertain (bestimmen) the wages which they are to pay their posted workers.” The final 
judgement is ruled on the basis of Article 49 EC (Nice consolidated version, now Art. 56 TFEU) and Article 3 of 
Directive 96/71/EC. 
327 It has to be taken into account that the CJEU for its interpretation(s) relies in first place on the main principles 
of the Treaties and NOT on recitals of a directive.   
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“Whereas Community law does not preclude Member States from applying their legislation, or 

collective agreements entered into by employers and labour, to any person who is employed, even 

temporarily, within their territory, although his employer is established in another Member State; 

whereas Community law does not forbid Member States to guarantee the observance of those rules by 

the appropriate means.” 

Moreover, as already mentioned, according to the Recitals (5) and (17) of the PWD for instance (on of) 

the (main) objective of the Directive is to establish a climate of fair competition under the terms of 

equal treatment. After the Laval Quartet CJEU judgments the legitimate question was raised whether 

the PWD’s interpretation as ‘maximum Directive’ can be seen as an effective tool and way for 

establishing a climate of fair competition within ‘intra-EU-posting of workers’-practices that would not 

leave space to social dumping and regime competition328. According to Cagnin (2016:142) the PWD 

was meant and created as a ‘minimum directive’ with which the European legislator was to create a 

minimum social protection floor to be respected by all Member States, while at the same time all 

Member States were free to apply “terms and conditions of employment which are more favourable 

to workers329.” In the ‘Laval-Quartet’ rulings, which are a sign for the contradiction between the 

principles on which European integration should be based (cf. Orlandini, 2018:68), the CJEU 

significantly altered the founding principles of the PWD, transforming the Directive “from a minimum 

to a maximum directive” (Bücker and Warneck, 2010:10). The ‘hard core’ matters of terms and 

conditions of employment listed in Art. 3(1) of the Directive that posting undertakings have to 

guarantee to posted workers at least to the extent laid down by Art. 3, seem to have evolved from 

‘minimum requirements’ that posting undertakings have to respect to constituting the ‘maximum 

requirements’ that posting companies are bound to respect (cf. Pedersini, Pallini, 2010) Neither the 

host Member State nor the social partners can ask for more favourable conditions, which go beyond 

the mandatory rules for minimum protection in the Directive.  

The interpretation of the PWD as ‘maximum Directive’ (instead of as ‘minimum Directive’) opens up 

more spaces for potential hidden social dumping practices that exploit the intra-EU posting of workers 

rules:  Given that really only the host state’s ‘minimum wage’ (now ‘remuneration’) has to be paid to 

posted workers without being able to be obliged to apply also the wage elements of other (local and 

regional) collective agreements of the respective sector, to which local enterprises are bound, 

potentially increases the ‘pay gap’ (and as such the ‘labour-cost gap’) between posted workers and 

local (host state) workers and so incentivises undertakings of ‘low wage EU countries’ (cf. next part 1.3  

‘Quantifying the posting of workers phenomenon’) to (further) invest in (and exploit this) labour cost 

competition by posting their workers to so-called ‘high wage EU countries’ (cf. ‘hidden wage dumping 

                                                           
328 cf. also Cremers et.al. 2007. 
329 See Art. 3(7) of the Posted Worker Directives 1996 and 2018.  
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arising from intra-EU posting of workers’). The same reasoning can be made in regard to ‘minimum 

terms and conditions of employment’ in general: Given that really only the host state’s ‘minimum 

standards of the hard core terms and conditions of employment’ have to be applied to posted workers 

without being obliged to apply also other (local and regional) collective agreements of the respective 

sector, to which local enterprises are bound, potentially increases the ‘labour-cost gap’ between 

posted workers and local (host state) workers and so incentivises undertakings of ‘low wage EU 

countries’ (cf. next part 1.3 ‘Quantifying the posting of workers phenomenon’) to (further) invest in 

labour cost competition by posting their workers to so-called ‘high wage EU countries’ (cf. ‘hidden 

social dumping arising from intra-EU posting of workers’).   

 

1.2.3. Taxation 

 

The issue taxation lies beyond the scope of this Essay 2, but as the applicable tax rules to workers 

significantly impact the labour cost, the exploitation of distinct taxation rules is one potential source 

of hidden social dumping, especially in the specific context of posting of workers practices (cf. Essay 1 

where ‘fiscal dumping’ has been highlighted as one of the three forms of (hidden) social dumping). 

For completeness, the present section makes two short observations.   

In general terms, taxation has remained almost entirely within the sovereignty of the MSs (in general 

only Value added Tax is harmonized at the EU level330. According to Wispelaere and Pacolet, (2015:4) 

great importance is given to bilateral tax treaties within the EU of which most are based on the ‘OECD 

Model Tax Convention (on Income and on Capital)’331.  

As a basic rule and starting point, wage is taxed in the country where the employment is exercised. 

Only under following two conditions that have to be cumulatively fulfilled, the wage remains subject 

to the taxation in the sending state332: 

1. If the employee is present in the host state for no longer than 183 days in 12 months AND 

2. If, furthermore, the employer has no physical presence333 in the country where the 

employment is exercised (cf. OECD Model Tax Convention on Income and on Capital, art. 15 

(2)334)  

                                                           
330 cf. Laurence Gormley, EU taxation Law, Oxford Univeristy Press ed. 2, 2018. 
331 “Article 15 (2) of the OECD Model Tax Convention on Income and on Capital defines the ‘183-days-rule’. As 
Wispelaere and Pacolet (2015:4) rightly argue, “it implies that the posted worker who provides services on a 
temporary basis during a period of less than 183 days within a period of 12 months that starts or ends in the 
fiscal year in another Member State will be taxed by the sending Member State.” 
332 also so-called ‘contracting State’ if using the linking to the expression ‘contracting entity’. 
333 “The company is not resident and has no permanent establishment in the Host State”. 
334 Art. 15(2) of ‘The Model Convention with respect to Taxes on Income and on Capital’ provides that “… a 
resident of a Contracting State in respect of an employment exercised in the other Contracting State shall be 
taxable only in the first-mentioned State if: 
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This results in the already in the section ‘Definition of a posted worker’ mentioned different definition 

of the ‘(maximum) posting period’ applied by tax law (first 183 days), social security law (24 months)335 

and PWDs (now 12-6 months) during which posted workers remain subject to applicable legislation in 

sending state. 

This can be summarized in following Table 1.1 which illustrates how the ‘lex loci laboris’ principle is 

applied in regard to ‘labour tax’, ‘social security’ and ‘labour law entitlements’.  

 

Table 1.1 Legislation to apply to ‘posted workers’ by ‘labour tax’, ‘social security’ and ‘labour law 
entitlements’ 
 

Posting period Labour Tax 
(by OECD 
Model Tax 
Convention) 

Social security 
(by BReg. 
883/2004 and 
amendments) 

Labour law entitlements (by PWD 1996/71/EC, 

PWED 2014/67/EU, Revised PWD 2018/957) 

Less than 183 
days 

MS of origin MS of origin MS of origin + MS of employment ‘limited’ 
to nucleus of host states’ applicable336 rules 
for posted workers’ protection (matters 
listed in Art. 3(1) PWD 2018 and scope of 
applicability pursuant to Art. 3 PWD) 

Between 183 
days and 12 ( +6) 
months 

MS of 
employment 

MS of origin MS of origin + MS of employment ‘limited’ 
to nucleus of host states’ applicable rules for 
posted workers’ protection (matters listed in 
Art. 3(1) PWD 2018 and scope of 
applicability pursuant to Art. 3 PWD)  

Between 12 (+ 6) 
months and 24 
months 

MS of 
employment 

MS of origin MS of origin + MS of employment in regard 
to the ‘extended nucleus of host states’ 
applicable rules for workers’ protection337 

Longer than 24 
months 

MS of 
employment  

MS of 
employment 

Unclear how it will be applied in practice: 
- MS of employment (diffused practice 

before the adoption of Revised PWD 
2018/957) OR  

- MS of origin + MS of employment in 
regard to the ‘extended nucleus of 
host states’ applicable rules for 
workers’ protection338 

                                                           
 a) the recipient is present in the other State for a period or periods not exceeding in the aggregate 183 days in 
any twelve-month period commencing or ending in the fiscal year concerned, and 
 b) the remuneration is paid by, or on behalf of, an employer who is not a resident of the other State, and 
 c) the remuneration is not borne by a permanent establishment which the employer has in the other State. 
335 Note: both ‘income tax law’ and ‘social security law’ are considered as labour taxes (cf. Wispelaere and 
Pacolet, 2015:4); “Tax wedges measure the share of labour costs attributable to income taxes and social-security 
contributions less cash benefits” (cf. e.g. The Economist 2001, https://www.economist.com/financial-
indicators/2001/04/19/labour-taxes).  
336 ‘applicable’ to the posted worker according to paragraph 1, 7 and 8 of Art. 3 PWD 2018 (cf. section 1.2.2 
‘Labour law entitlements of posted workers’ and respective subsections).  
337 The only excluded matters are ‘conditions of the conclusion and termination of the employment contract’ and 
‘supplementary occupational retirement pension schemes’ (cf. inserted paragraph 1a of Revised PWD 2018/957).   
338 Future CJEU case law on the basis of the new ‘limited-posting-time’ provision of Revised PWD 2018/957 (to 
Art. 3 inserted paragraph 1a) and the PWD’s 2018 implementation into national laws will provide a more detailed 
insight how this issue will be applied in practice.  

https://www.economist.com/financial-indicators/2001/04/19/labour-taxes
https://www.economist.com/financial-indicators/2001/04/19/labour-taxes
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Source: Own elaboration on the basis of Figure 1 from Wispelaere and Pacolet (2015:5). 

 

 

1.3. Quantifying the ‘intra-EU posting of workers’ phenomenon 

 

In absence of a harmonized registration system under the PWD339 (cf. van der Viels, 2018:5) a good 

and widely used tool and empirical source for estimating the actual quantitative extent of the intra-EU 

posting of workers is the number of issued Portable Documents A1 (hereafter referred as PDs A1340). 

PDs A1 are issued by the respective competent social security institution of the respective ‘host’ EU 

MSs according to Art. 12 of the Basic Regulation - Regulation (EC) 883/2004341 (for employed or self-

employed persons posted to another EU MS and/or EFTA country342) and according to Art. 13 (for 

persons working in two or more different MSs and/or EFTA countries)343. The main evidence available 

on the volume of intra-EU posted workers and its characteristics (sector, sending and receiving 

countries, flows and ‘net balances’, trends etc.), is today, in fact, based on the ‘Administrative data PD 

A1 Questionnaire’ (the latest report available is the one of 2018 which refers to PDs A1 issued in 2017) 

and the EC annual official report ‘Posting of Workers: Report on A1 Portable Documents’ published by 

Wispelaere and Pacolet which uses PDs A1 issued by EU countries as a proxy indicator of a (actual) 

                                                           
339 Note that the Revised PWD Directive (EU) 2018/957 enhances the importance of statistical data collection in 
its Recital (5): “Sufficient and accurate statistical data in the area of posted workers is of utmost importance, in 
particular with regard to the number of posted workers in specific employment sectors and per Member State.” 
(cf. also EC 2018:9 ‘PD A1 Report’). 
340 until 2009 these documents were denominated ‘E101 certificates’. 
341 Hereinafter referred as BReg. 
342 EFTA states are included to the scope of the Basic Regulation (BReg.) and in the PD A1 issuing and receiving 
mechanism (as shown EFTA states issue and ‘receive’ very few PDs A1 and are thus neglected in the present 
Essay), which, in fact, concerns the whole European Economic Area (the EEA which links the EU MSs and three 
of the four European Free Trade Association (EFTA) states - Iceland, Liechtenstein, and Norway - into an internal 
market governed by the same basic rules which aim to enable free movement of labour, goods, services, and 
capital within the European Single Market) plus Switzerland which has not ratified the EEA agreement (and seems 
to have no intent to do so in next future). EFTA states are, at least partly, also subject to the PWDs as at the Joint 
Committee meeting in Brussels on 25 and 26 October, the Standing Committee of the EFTA States and the EEA 
Joint Committee incorporated the Posting of Workers Enforcement Directive (alongside other 21 legal acts) into 
the EEA Agreement (cf. EFTA Joint Committee Resolution 2018) (note: Switzerland which is not part of the EEA 
but an EFTA member mainly regulates across bilateral agreements with the EU – over 120 bilateral agreements, 
- cf. EP Fact sheet (05/2019) EEA and Switzerland 
https://www.europarl.europa.eu/factsheets/en/sheet/169/the-european-economic-area-eea-switzerland-and-
the-north). The Revised PWD Directive (EU) 2018/957 is a “text with EEA relevance” but has not yet been 
incorporated into the EEA Agreement, – because adopted on 21 June 2018 but implementation until 2020. 
343 The employer has to inform the host country's administration in advance, and request a form called Portable 
Document A1 (PD A1) issued by the social security institution in the country where the employer’s company is 
registered. The PD A1 confirms that the posted employee is registered under the social security system in the 
employer’s home country and does not need to pay contributions in the country of posting (cf. 
https://europa.eu/youreurope/business/human-resources/posted-workers/posting-staff-
abroad/index_en.htm).  

https://www.europarl.europa.eu/factsheets/en/sheet/169/the-european-economic-area-eea-switzerland-and-the-north
https://www.europarl.europa.eu/factsheets/en/sheet/169/the-european-economic-area-eea-switzerland-and-the-north
https://europa.eu/youreurope/business/human-resources/posted-workers/posting-staff-abroad/index_en.htm
https://europa.eu/youreurope/business/human-resources/posted-workers/posting-staff-abroad/index_en.htm
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posting situation344. The collected data on PD A1 forms are, in fact, one of the only sources of 

comparable information at European level that allow to estimate the number of intra-EU posted 

workers and will (thus) be used as empirical evidence also in the present composition. 

The total number of PDs A 1 documents issued345 by the competent MSs in 2017 accounts for 2,8 

million (2.803.279 to be precise346), which corresponds to roughly ‘only’ 1,26%347 in regard to the total 

EU-28 employment348 aged 15-64 in 2017 (221.994.900349). Of these 2,8 million issued PDs A1:   

- 1,44 million PDs are A1 issued by EU-15 MSs350,  

- 1,32 million PDs A1 are issued by EU-13 MSs351 and 

- 36.705 PDs A1 are issued by EFTA states – a very small number (little more than 1%, of the 

total PDS A1 issued352) and thus negligible353. Hereinafter the present analysis will exclusively 

speak about EU-MSs even if the numbers reported might for a small (and negligible) extent 

also include EFTA states354. As the Directives on the posting of workers are EEA relevant texts 

2014 PWD Enforcement Directive has (already) been (officially) incorporated into the EEA 

Agreement by the EFTA Joint Committee Resolution 10/2018; the new Revised PWD Directive 

(EU) 2018/957 is a text that is proposed to be relevant for the EEA but still has to be (officially) 

incorporated355 into the EEA Agreement356.   

                                                           
344 Cf. UK Department for Business, Innovation and Skills, 2015 p. 35, its ANNEX C.  
345 Data provided by issuing competent MSs slightly differ from (the) data provided by receiving MSs. For the 
‘overall overview’ subsection, the issuing MSs’ information and data is taken, while for the part in regard to ‘PDs 
A1 exclusively issued according to Art. 12 of BR’, on the other hand, is based on the receiving MSs’ information 
(this follows the approach applied by Wispelaere and Pacolet, 2018 in their official EC publication ‘Posting of 
Workers: Report on A1 portable documents issued in 2017’). 
346 Source: Administrative data PD A1 Questionnaire 2018.  
347 Own calculation based on the sources ‘Administrative data PD A1 Questionnaire 2018’ and Eurostat 
[Ifsa_egan2] total EU-28 employment age 15-64 in 2017 which will be further analysed and ‘corrected (for 
different here illustrated features)’ further on.  
348 The definition of ‘Employment’ applied by the ‘EU-LFS' includes employees, self-employed persons and family 
workers. For more detail see Annex 1.3. 
349 Source: Eurostat [Ifsa_egan2] total EU-28 employment age 15-64 in 2017. Note that the specific dataset 
Eurostat [Ifsa_egan2] is used throughout the present study, because it reflects the annual figures (as also the 
Administrative data PD A1 Questionnaire 2018 does) and also includes sector-information Nace Rev.2 which will 
be utilized further on. In order to utilize the same Eurostat-dataset throughout the whole section, already at this 
stage [Ifsa_egan2] are applied (for the calculations).  
350 See ANNEX 1.3A0 ‘Total number of PDs A1 issued by the competent Member States, breakdown by type, 
2017’ (cf. Table 1 in Wispelaere and Pacolet, 2018:17). 
351 Ibid. 
352 more precisely, 1,3%. 
353 Also (the) EFTA countries’ receiving number of PDs A1 is rather small and neglectable in the present analysis 
(even if well higher – ca. 7,6% of PDs A1 issued according to the only Art. 12 BR - than the issuing number cf. 
Annex 1.3C2). 
354 where not distinguishable and/or not distinguished by the EC official report itself. 
355 According to EEA-Lex (www.efta.int/eea-lex) the Revised PWD Directive 2018/957 has the actual [by 
21.08.2019] status ‘Adopted act under scrutiny by EEA EFTA’ (cf.  https://www.efta.int/eea-lex/32018L0957).  
356 The EU legal text’s status ‚proposed to be EEA relevant‘ requires the text to be formally incorporated into the 
EEA Agreement (i.e., its annexes or protocols - amendments to the EEA Agreement) by a separate EFTA Joint 
Committee Decisions. For more detailed information on the current ‘EEA-status’ of the EU legal texts, consult 

http://www.efta.int/eea-lex
https://www.efta.int/eea-lex/32018L0957
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Of the 2,8 million (2.803.279) issued PDs A1 in the reference year 2017, 

- 1.730.038 have been issued according to Art. 12 

- 1.025.377 were issued according to Art. 13 

- And 47.864 are other types of PDs A1 (e.g. civil servants, mariner, flight or cabin crew members 

etx.) 

Some introducing relevant general trends (from A1 Report, in regard to all PDs A1) are: 

- growing importance of certificates issued to persons covered by Art. 13, especially for EU-13 

MSs357. For the first time the PDs A1 issued to persons covered by Art. 13 exceeds the level of 

1 million. 

o After a stagnation between 2007 and 2010, PDs A1 data show an upwards trend as 

there was an increase of 93% of the number of PDs A1 issued between 2011 and 2017 

- Compared to 2016, the overall number358 of PDs A1 issued increased by some 512.000 (maybe 

put exact number!!), a growth rate of roughly 22%, the highest since data on A1 certificates 

are collected at EU level and mainly due to a high increase of the number of PDs A1 issued to 

persons covered by Art. 13359. 

 

PDs A1 have some significant inherent characteristics (peculiarities and features) that have to be taken 

into account when interpreting (the) PDs A1 data and applying them to the present study’s purpose. 

In fact, an issued PD A1 does not automatically correspond to a ‘posted worker subject to the PWDs’. 

Due to the differences in the scope of posting between the Basic Regulation (Artt. 12 and 13 of 

Regulation (EC) 883/2004 on which the issuance of PDs A1 is based) and the Posting of Workers 

Directive, the number of PD A1 does not fully and automatically reflect the characteristics and the scale 

of posting under the Posting of Workers Directive in the EU360. For instance, Art. 12 and Art. 13 of BReg. 

(and hence, also PD A1 data) do also include self-employed persons who, for a limited time period, 

                                                           
also EEA-Lex https://www.efta.int/eea-lex (information about proposed EU legal acts with possible EEA 
relevance, adopted EU acts under consideration for incorporation into the EEA Agreement and acts that have 
already been incorporated into the Agreement). 
357 EU-15 is used to refer to the ‘original’ 15 EU Member States. EU-13 refers to the other 13 ‘newest’ EU MSs. 
According to Wispelaere and Pacolet (2018:16) 45% of the PDs A1 granted by EU-13 MSs are issued to persons 
covered by Art. 13. This means that EU-13 countries have a (relative) higher propensity (than EU-15 countries) 
to issue and grant PDs A1 according to Art. 13 while EU-15 on the reverse (side), have a higher propensity to 
issue PDs A1 according to Art. 12. 
358 In regard to both, Art. 12 and Art. 13 ( maybe only limit to Art. 12?!?). 
359 As correctly Wispelaere and Pacolet (2018:21) state, “when keeping in mind that under the current rules on 
social security coordination the period is set at a maximum of 24 months according to Article 12 of Regulation 
(EC) No 883/2004, while no maximum period for the provision of services in two or more Member States has 
been determined by Article 13 of this Regulation, it can be expected that the number of persons pursuing 
activities in two or more Member States is at a similar or even at a higher level than the number of persons 
covered by Article 12.” 
360 cf. Wispelaere and Pacolet, 2018:23. 

https://www.efta.int/eea-lex
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work in one or more other MSs. The self-employed person, even if he is holding a PD A1-form, is 

obviously not to be considered a ‘posted worker’ because he/she is self-employed and not a ‘worker’ 

in the sense of the PWD. In this case the PD A1 form is emitted for social security purposes361 (cf. INL: 

Vademecum vigilanza sul distacco transnazionale, 2019:2). Furthermore, it has to be taken into 

account that during the same reference year more than one PD A1 might be issued to the same person 

(in fact, in 2017 each person covered by Art. 12 BR was, on average, almost posted twice - 1,9 times 

on average - and the average posting duration was ‘only’ 98 days, - cf. the respective next section 

1.3.1). Furthermore, the scope of application of the Basic Regulation 883/2004 (BReg.) and the 

pursuantly issued PD A1 (EU and the EEA plus Switzerland) is ‘wider’ than the scope of application of 

the PWDs which is limited to the only EU-MSs. As already highlighted in the previous subparagraph, 

the number of PDs A1 issued and received in relation to the EFTA states is very limited and thus 

negligible for the purpose of the present analysis. Moreover, the PDs A1-information provided by 

receiving and sending MSs is not (always) perfectly complete, - especially if it comes to detailed 

information-, even if Wispelaere and Pacolet, 2018:23 find that “the detailed breakdown of the 

information provided by the MSs as a sending country, if exhaustively completed, results in a similar 

view by receiving MSs”.  

Hence, PDs A1 forms can be applied to obtain an estimated number of the of intra-EU posted workers 

that are subject to the ‘Directives on the posting of workers’ (PWDs or EU PWD legal setting362), but 

the just mentioned ‘PDs A1 data’-peculiarities and also some peculiarities of the PDs A1 issuing and 

receiving mechanism have to be taken into account when interpreting the PDs A1-data. Thus, the 

present analysis takes following (fundamental) decisions in regard to the elaboration and 

interpretation of the PD A1 empirical data and numbers: 

 Within the dataset of the in 2017 issued PDs A1 forms, the present analysis exclusively 

considers the PDs A1 forms issued according to the specific paragraph 1 of Art. 12 of the Basic 

Regulation (Art. 12(1) BR), which, in fact, literally refers to the term ‘posted’363:  

o Since only employed persons (referred to in Art. 12 (1)) are and can be subject to the 

here discussed PWDs-perspective the present data elaboration thus excludes PDs A1 

issued according to Art. 12 (2) which refer to PDs A1 issued to self-employed (that for 

a limited time period, work in another Ms. As already argued, the latter are not subject 

                                                           
361 original Italian citation: “Si precisa che il lavoratore autonomo, pur provvisto di Modello A1, non rientra nella 
nozione di lavoratore distaccato. In questo caso, infatti, il modello A1 viene fornito ai soli fini previdenziali”. 
362 Cf. the 3 categories of ‘posting workers’ listed in Art. 1 (3) (a, b, c) of Directive 96/71/EC for determining what 
workers are effectively subject to the PWDs. 
363 Paragraph 1 of art. 12 BR 883/2004 literally refers to the term and concept ‘posted’ in its wording “…an 
employed person […] who is posted by that employer to another Member State to perform work…” - cf. Art. 12 
(1). 
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to the provisions of the PWDs. With ca. 7%364 the share of self-employed persons 

covered by Art. 12 (2) BR on the total of persons covered by Art. 12365 is very small and 

could almost be neglected, - nevertheless the present analysis tries to be as accurate 

as possible given that already PD A1 data in itself ‘only’ provide an indicative picture 

of the actual number of intra-EU postings under the Posting of Workers Directive. 

o The present interpretation also excludes PDs A1 issued according to Art. 13 even if it 

has to be taken into account that some workers covered by Art. 13 BR might be subject 

to the PWDs. 

Hence, as it has been extensively argued, ‘PDs A1’-data in general and especially when interpreted for 

the present study’s purpose, the number of PDs A1 issued according to Art. 12 (1) of BR, provide only 

an indicative picture of the effective number of intra-EU posted workers that are covered by the PWDs.  

Due to following reasons, the resulting indicative number of PDs A1 issued according to Art. 12 (1) will 

underestimate the real effective number of intra-EU posted workers that are subject to the PWDs:  

- Posting may take place without the institutions being informed for it366 (hence, without issuing 

any PD A1367). The number of issued portable A1 documents only reflects the legal posting, 

where the employer complied with the procedural rules (and were the posted workers were 

entitled to the sending states’ social security system); 

- PD A1 can also be awarded with retroactive effect368 (cf. Wispelaere and Pacolet, 2018:14) 

                                                           
364 cf. the respective section 1.3.1 ‘Workers covered by Art. 12 BR’. As Houwerzijl, M. rightly argues in her 
contribution in the ETUC Report (2016:67), “workers and employers do not always take the trouble to obtain 
such posting certificate, especially if the work abroad is for a short period only”.  
365 total of persons covered by both paragraphs of Art. 12 BR 883/2004, - hence, Art. 12 (1) and by Art. 12 (2).  
366 As Houwerzijl, M. rightly argues in her contribution in the ETUC Report (2016:67), “workers and employers do 
not always take the trouble to obtain such posting certificate, especially if the work abroad is for a short period 
only”.  
367 Inspections are not performed with the same intensity in the different host states and also the implemented 
sanctions in case of failure to show a PD A1 differ (cf. Wispelaere and Pacolet, 2018:14). 
368 Cf. also Houwerzijl, M. (in ETUC Report 2016:67) states that “having a PD A1 is not a constitutive condition for 
posting. Consequently, the Court ruled that posting certificates can be awarded with retroactive effect.” The 
competent authorities of the host State may well inspect the legal position of workers (especially in some areas 
where abuse is expected) and the question then rises of the legal meaning of the certificate but even if a worker 
cannot show a PD A1, if the five cumulative criteria of Article 12 BR are fulfilled, the posting rules of the 
Regulations will still apply. If a worker can show a PD A1, but it is contested in the host state, pursuant to Art. 5 
of Implementation Regulation (EC) No  987/2009 it is binding (literally “shall be accepted”) on the social security 
institutions of the host Member State and it is binding until it is withdrawn by the issuing State (Art. 5(2-4) 
Implementation Regulation; hence, the ‘host MSs’ stand with their hands tight to their back). General note: For 
a general analysis of the characteristics and case law developments in regard to PD A1 documents reaching from 
Judgments in case 202/97 (FTS), Case Banks C-178/97 and case C 2/05 (Herbosch Kiere) to joined cases C-72/14 
and C-197/14, X and T.A. van Dijk, consult Houwerzijl’s contribution in the ETUC Report (2016:67ff). In case C-
197/14, X and T.A. van Dijk the Court decided that a posting certificate (in these cases the old E101) attesting the 
applicable legislation under the multilateral agreement on the social security of Rhine boatsmen, does not 
produce the same binding effect as a certificate attesting the applicable legislation under the BR/IR; cf. also 
judgment in case C-114/13, where the Court added an important nuance to the binding effect of PD’s (although 
not in relation to posting but in relation to Article 47 of the old IR 574/72); Opinion of A-G Szpunar in this respect, 
para. 32 – cf. always Houwerzijl’s contribution in the ETUC Report (2016:67ff).   
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- PD A1 posting figures represent posted workers that are entitled to and obligated to contribute 

towards an EU social security system. So by default it does not cover all postings (cf. UK 

Department for Business, Innovation and Skills 2015:35, its Annex C) 

- The already mentioned ‘underestimating effect’ resulting from excluding PDs A1 issued 

according to Art. 13 BR from the count of ‘posted workers that are subject to the PWDs’. 

Persons covered by Art. 13 of the Basic Regulation (= persons who pursue an activity in two or 

more EU MSs and/or EFTA countries) may well fall under the terms and conditions of the 

Posting of Workers Directives, and would thus have to be considered as ‘posted workers’ in 

their own right (as the ‘Administrative data PD A1 Questionnaire’ is currently modelled, it is 

not possible to account for this peculiarity eventuality; 

Several scholars (cf. Cremers, 2011:21; Barslund and Busse, 2016:5; Wispelaere and Pacolet, 2018) 

have, in fact, expressed their concerns about the use of A1 forms as benchmark for the amount of 

workers being posted within the EU: for instance, the data might not be accurate enough since 

practical evidence shows that some workers are posted without such a PDs A1 form and moreover, 

the data does not represent the ‘unique amount’ of posted workers but the amount of postings, which 

may lead to double counting in case a worker has been posted more than once during a year (the 

present analysis accounts for this latter ‘problem’). At the moment there does not exist any more 

accurate EU registration system concerning the amount of workers being posted (Barslund and Busse, 

2016:5).  

Since the present study’s main focus does not lie in exactly quantifying the posting of workers 

phenomenon, but (rather) uses the available empirical data to get (and provide) and idea of the actual 

quantitative extent of the posting phenomenon, estimates and approximations are sufficient. The next 

section 1.3.1 ‘Workers covered by Art. 12 Basic Regulation 833/2004’ will analyse the available PDs A1 

empirical data more in detail.   

 

1.3.1. Workers covered by Art. 12 Basic Regulation 833/2004 

 

In order to get things started and given that Wispelaere and Pacolet’s (2018) official EC Report ‘Posting 

of Workers: Report on A1 Portable Documents issued in 2017’ does not always distinguish between 

employed and self-employed persons but rather between ‘PDs A1 issued according to Art. 12 BR’ and 

‘PDs A1 issued according to Art. 13 BR’, following introducing, summarizing numbers concern PDs A1 

issued according to both paragraphs of Art. 12 BR 883/2004, - Art. 12 (1) and Art. 12 (2) BR: 
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- The total number of PDs A1 issued in 2017 according to Art. 12 (1) and (2) is 1.730.562369 (cf. 

Annex 1.3C), corresponds to 61,61% of the total amount of PDs A1 issued (hence, almost two 

thirds) and is in constant increase since 2010 (see Figure 1.3) 

o Of which 1.611.965 (93,1%) were issued to employed persons (in the present analysis 

referred to ‘posted workers’370):  

o And 119.197 (6,9%) were issued to self-employed persons 

o others: 600 (0,03%) 

These numbers show that in 2017 the percentage of PDs A1 issued to self-employed on the total PDs 

A1 issued according to Art. 12 BR 883/2004 was 6,9% (note that in 2013 this percentage was 8%).  

 

FIGURE 1.1 Trend 2010 – 2017 of the annually amount of PDs A1 issued according to Art. 12 (1) and 
(2) BR 833/2004  

 

Source: Own elaboration on the basis of the Administrative data PD A1 Questionnaire 2018 and previous years and Table 6 
in Wispelaere and Pacolet (2018:28 - here Annex 1.3C).    

 

The next subsection provides a more ‘detailed breakdown’ of the information on PDs A1 issued. Not 

all data in regard to the ‘detailed breakdown’ of the information on PDs A1 issued, are available for the 

                                                           
369 When analysing the PDs A1 issued according to the specific Art. 12 BR, the EC official report of Wispelaere and 
Pacolet (2018) provides slightly different numbers. These differences are not (really) significant (‘only’ 524 which 
corresponds to negligible 0,03% of difference) but it is nevertheless fundamental to clarify to what numbers the 
present study refers to: from now on the total number of PDs A1 issued according to Art. 12 BR to which it is 
referred to is 1.730.562 (cf. ANNEX 1.3C which corresponds to Table 6 in Wispelaere and Pacolet, 2018:28) 
instead of 1.730.038 (the number reported by Wispelaere and Pacolet’s, Table 1 (2018:p.17) which was utilized 
in the precedent section and corresponds to the present ANNEX 1.3A).  
370 Note that the number of ‘posted workers’ (=/= ‘posting of workers’ phenomenon) refers to the number of 
individual workers involved corrected of the potential ‘multiple posting’ of the same worker during the same 
reference year.  
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only employed persons (Art. 12 (1)) covered by Art. 12 BR. But given that on the total number of PDs 

A1 issued according to Art. 12, the share of PDs A1 issued to self-employed persons is ’only’ 6,9% and 

given that the present analysis merely uses these data for obtaining an overall idea of the actual 

quantitative extent and characteristics of the ‘posting of workers’ phenomenon371, the fact that the 

available data is ‘only’ approximate, does not further harm the present study’s purpose.   

Note that Wispelaere and Pacolet’s EC official Report 2018 provides slightly different numbers 

between the part that analyses the issued PDs A1 in general and the part that analyses the issued PDs 

A1 more in detail and provides for the detailed breakdown of PDs A1 issued according to the only Art. 

12 BR. Even if these differences are not significant372, it is still important to clarify what numbers the 

present study refers to: while up to this point, the present study has been referring to the numbers 

provided by Wispelaere and Pacolet’s (2018:17) ‘general-overview Table 1’ (the here ANNEX 1.3A), 

from now on, Wispelaere and Pacolet’s detailed PDs A1 data breakdown numbers are utilized, - hence, 

in particular Wispelaere and Pacolet’s (2018:28) Table 6 – here Annex 1.3C). This choice is strictly linked 

to the fact that the ‘detailed breakdown numbers’ provide more detailed information about the 

specific characteristics of PDs A1.  

 

1.3.2. Characteristics of the intra-EU posting of workers phenomenon: economic sector, 

sending and receiving countries, flows and ‘net balances’, trends 

 

In order to better understand the intra-EU posting of workers phenomenon also from an empirical-

practical perspective, it is useful to shortly examine its practical ‘evidence-based’ characteristics: which 

economic sectors do actually rely on posted workers, what are the main sending states and what the 

main receiving states, what are the main ‘posting of workers’-flows and what are the trends. Again the 

only available database that up to today can provide such information, is the Administrative data PD 

A1 Questionnaire. 

In part 3 of the EC official Report on A1 Portable Documents, Wispelaere and Pacolet (2018:23ff.) 

provide a detailed breakdown of the information arising from the PDs A1 forms that were issued 

according to the only Art. 12 BR.  This detailed breakdown of information reveals essential 

characteristics of the intra-EU posting of workers phenomenon in regard to the economic sectors 

involved in intra-EU posting of workers, the main sending states and the main receiving states, the 

                                                           
371 Economic sector, sending and receiving countries, flows and ‘net balances’, trends 
372 For instance, the difference of the provided (total) number of PDs A1 issued according to Art. 12 BR between 
Wispelaere and Pacolet’s (2018:17) general overview Table 1 (1.730.038 – here Annex 1.3A) and Wispelaere and 
Pacolet’s (2018:28) detailed breakdown Table 6 (1.730.562 – here Annex 1.3C) is ‘only’ 524 which corresponds 
to neglectable 0,03% of difference. 
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most important ‘posting flows’ between EU MSs, the ‘net balance of posting flows’, the actual trends 

etc. The present subsection summarizes the for the present analysis most relevant findings: 

The most important posting-flows373 are from Poland to Germany (114.979) and from Slovenia to 

Germany (71.219)374. Summarizing the flows accounting for the countries’ wage levels it can be 

observed that in the reference year 2017, 58% of the PDs A1 issued according to Art. 12 were granted 

by EU-15 MSs and 41% by EU-13 MSs, while an impressive 85% of the PDs A1 issued according to Art. 

12 BR were received by EU-15 MSs. This indicates that there is not only a flow of persons covered by 

Art. 12 from EU-13 to EU-15 MSs but also across EU-15 MSs: 40,3% of the persons covered by Art. 12 

go from one high-wage MS to another high-wage MS while the flow from low-wage to high-wage375 

MSs represents 29,4% (cf. Annex 1.3A). Furthermore, as Wispelaere and Pacolet (2018:23) find, 

“almost half of the PDs A1 are issued to persons [sent] to a neighbouring Member State”. These 

numbers and insights provide some very interesting facts for the present analysis and ‘posting of 

workers hidden social dumping perspective’: Especially the fact that not even one third (29,4%) of 

intra-EU posting of workers regards the posting of workers from a low-wage MS to a high MS, is 

somehow surprising and shows that the potential ‘labour cost competition’- and ‘hidden social 

dumping’-rationale is not the main reason for posting workers practices across EU MSs. On the other 

hand, this does not refute the present Essay’s hypothesis that at least some of the posting of workers 

from low-wage MSs to high-wage MSs lies on the ‘labour cost competitive’-rationale (one has also to 

take into account that active workforce of EU-15 MS is much larger than the one of the EU-13 MSs 

which gives the 29,4% low-wage to high-wage posting flow some more relevance and ‘weight’). Also 

the fact that in 85% of the posting of workers cases, the receiving state is a high-wage MS supports the 

present Essay’s hypothesis that the ‘labour-cost-advantage’-rationale does at least play a bit of a role 

in enterprises’ decisions to invest in intra-EU posting of workers. 

                                                           
373 ‘not corrected’ by the status of the persons covered by Art. 12, - hence, also includes the small and neglectable 
share of self-employed covered by Art. 12 (2).  
374 Cf. Annex 1.3C2 (which corresponds to Table 5 in Wispelaere and Pacolet (2018:24). 
375 Following Wispelaere and Pacolet (2018:27), ‘high-wage’ countries are countries with wage levels that are 
above the EU average wage. According Eurostat 2012 data (the data used for their calculations and Tables and 
Figures partly re-proposed in the ANNEX 1) these countries were: DK, LU, SE, FI, BE, NL, DE, FR, AT, IT, IE, UK, IS, 
LI, NO and CH; the ‘medium-wage’ countries (around the EU average 2012) were: CY, ES, EL, MT, SI, PT; and ‘low-
wage’ countries (less than half of the EU average wage) were: HR, CZ, EE, PL, SK, HU, LV, LT, RO and BG. It is 
observed that all 12 ‘high wage countries’ are EU-15 countries and only 3 of the EU-15 countries are not part of 
the here defined ‘high-wage countries’ but instead part of ‘medium-wage countries/country group’ (ES – Spain, 
EL – Greece and PT – Portugal). This fact allows to also use the EU-15 countries- and EU-13 countries-sample-
approximations when analysing flows of posted workers between EU-MSs.    
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In regard to the net balance376 per reporting State (which is number of PDs A1 issued minus the number 

of PDs A1 received), Poland (215.216), Slovenia (157.519), Slovakia377 (77.034) and Italy (65.063) are 

the net senders, while France (132.195), Germany (95.084), Austria (90.743) and Belgium (90.616) are 

the main ‘net recipients’ (= more PDs A1 received than issued), – cf. Annex 1.3B. 

Trend: compared to (the year) 2016, the overall number of PDs A1 issued pursuant to Art. 12 increased 

by more than 100.000, which is mainly to a significant increase of PDs A1 issued by Germany (+ 100.000 

or + 43% compared to 2016) while PDs A1 issued by EU-13 countries remained fairly stable (cf. 

Wispelaere and Pacolet, 2018:28 and Annex 1.3C). The constantly growing number of intra-EU postings 

of workers underlines the increasing importance and relevance of the issue. 

Sector: data show (and they are rather ‘stable’ over the years) that the construction sector is by far the 

most ‘popular’ posting sector as it amounts to 46,5% of all postings. 26% of PDs A1 were issued for 

other industrial activities (excluded the construction sector) and 26,5% of PDs A1 were issued for 

activities in the service sector. Also the sector characteristic may play a relevant role in the ‘intra-EU 

posting of workers hidden social dumping’ discourse. 

 

In regard to the actual effective number of individual persons involved, data show, that the number of 

individual persons actually involved is only half of the number of issued PDs A1. According to (available) 

PDs A1-infromation, on average every person covered by Art. 12 BR is sent abroad almost two times 

(1,93 times to be precise378, hence, even increasing if compared to the 1,75 ‘posting rate per person’ 

of the precedent year 2016). Thus, the estimated number of posted individual persons posted under 

Art. 12 BR is ca. 900.000 and the number of posted workers covered by the specific paragraph 1 of Art. 

12 BR that are expected to be subject to the PWDs can be estimated to be 834.843379 (which represents 

not even 0,4%380 of the total employed persons in 2017 in the EU).  

As argued in the previous subsection, this number is expected to be an underestimation. Again, 

approximate, estimated numbers are not further harming the research purpose of the present study 

                                                           
376 ‘not corrected’ by the status of the persons covered by Art. 12.  
377 Note that Slovakia issues a noticeable high amount of PDs A1 under Art. 12 BR to self-employed persons: 
almost 40% (39,55%) of their sending PDs A1 which amounts to 30,1% of all PDs A1 under Art. 12 BR issued to 
self-employed persons.  
378 Note that as only 21 of the 28 EU MSs reported figures on the number of individual persons involved, the 
overall number of individual person involved in the issuance of the 1.730.562 PDs A1 under Art. 12 RB can only 
be estimated. Applying the ‘1,93 times posting rate per person’ also to the limited available information of the 7 
‘missing’ member States, it can be stated that in 2017 approximately 900.000 different persons were posted to 
a foreign MS and that on average each of these persons was posted 1,9 times during the same (reference) year 
2017.    
379 This number results from subtracting the ‘number of self-employed single, individual persons posted under 
Art. 12 BR’ (which are ‘only’ the already mentioned 6,9%) from the ‘total number of posted single, individual 
persons under Art. 12 BR’ (the mentioned 896.104 single, individual employed and self-employed persons 
involved in the PDs A1 issuance pursuant to Art. 12 BR or covered by Art. 12 BR).  
380 0,377% to be precise. 
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and are thus accepted. Accounting for the expected underestimation the number of posted workers 

in the EU in 2017 that are expected subject to the PWDs can be estimated to be little more than 1 

million which (still) accounts for ‘only’ ca. 0,5%381 of the total EU employment in 2017382. Nevertheless, 

empirical evidence and data show that the posting of workers across EU borders is a real phenomenon, 

tends to grow in size and extent and thus, needs to be studied.  

The fact that the number of PDs A1 issued according to Art. 12 BR is almost double the number of 

individual persons actually involved indicates that in many cases a person is also posted (for) two, three 

and more times during the same reference year getting a new, extra PD A1 for each new posting-

situation: 

- Especially in the case of Slovenia in the year 2017, on average each person was posted 3,4 

times which means that the number of individual persons (actually) involved in posting is only 

30% of the number of PDs A1 issued by Slovenia – 163.876 PDs A1 issued but ‘only’ 47.698 

individual persons who actually received a PDs A1383 (note: very similar ‘relations’ are found 

for Luxembourg, but on a smaller scale). This has to be taken into account when circumscribing 

the extent of the posting of workers phenomenon. Slovenia is the country that was highlighted 

to be the MSs with a very high ‘issued PDs A1 net balance’ and a high number of PDs A1 issued 

(if compared to its comparatively small population size and thus comparatively small number 

of employed persons). Corrected by Slovenia’s here revealed high ‘annual posting-times-per 

person’ the share of its employed persons384 covered by Art. 12 BR actually engaged in at least 

one posting period in 2017 is still more than 5%385. As Wispelaere and Pacolet (2018:36) 

observe, in the reference 2017, six out of ten (61%) persons employed in the Slovenian 

construction sector (the most popular sector for posting activities) were send abroad pursuant 

to Art. 12 BR   

- The fact that the number of PDs A1 issued according to Art. 12 BR is almost double the number 

of individual persons actually involved also means that, at least on average, the posting period 

cannot be a whole year (in 2017, 24 months was the maximum time period of posting 

                                                           
381 Note: According to Wispelaere and Pacolet (2018:35) “an equivalent of 0,2% of employment in full-time 
equivalents  (FTEs) could be related to persons covered by Art. 12  (weighted average).” 
382 It has to be noted that for the calculations of the ‘share-rates’ on European level, the total number of EU 
employment which includes employed workers in a traditional waged role AND self-employed – cf. Cedefop 
https://skillspanorama.cedefop.europa.eu/en/indicators/employed-population using the EU LFS from Eurostat). 
According to Eurostat’s statistical concept definition found in the statistic’s metadata (cf. 
https://ec.europa.eu/eurostat/cache/metadata/en/lfsi_esms.htm#meta_update1507794695690) “Employed 
persons are all persons who worked at least one hour for pay or profit during the reference week or were 
temporarily absent from such work.” 
383 Cf. Annex 1.3D. 
384 Here we speak about ‘employed person’ (employed workers in a traditional waged role and self-employed – 
cf. Cedefop https://skillspanorama.cedefop.europa.eu/en/indicators/employed-population using the EU LFS 
from Eurostat). 
385 5,06% to be precise. 

https://skillspanorama.cedefop.europa.eu/en/indicators/employed-population
https://ec.europa.eu/eurostat/cache/metadata/en/lfsi_esms.htm#meta_update1507794695690
https://skillspanorama.cedefop.europa.eu/en/indicators/employed-population
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according to BR 883/2014). In fact, data underline that in 2017 the posting duration 

averaged386 (‘only’) 98 days387 (with a rather high variance between the sending states388). 

To sum up, accounting for all here discussed and listed posting-data-peculiarities, it can be estimated 

that the number of individual intra-EU posted workers in 2017 that were subject to PWD was little 

more than 1 million and accounts for ca. 0,5% of the 2017 total EU employment. In regard to the 

specific posting activity from low-wage countries to a high-wage country, the form of posting that is 

most sensitive for social dumping issues and thus represents the core issue of the present Essay, 

according to PDs A1 data only ca. 300.000 posted workers are counted.     

The present Essay hypothesises that at least some of the intra-EU posting of workers from low-wage 

MSs to high-wage MSs follow a ‘hidden social dumping’-  and ‘labour-cost-competition’-rationale. 

Looking at the Figure underneath, that shows the ‘average hourly labour costs’ spitted into the two 

categories ‘salary/wages’ and ‘other labour costs’ in cross-national EU-comparison, gaining ‘labour-

cost-advantages’ vis-à-vis local competitors by investing in the posting of workers seem more than 

practicable. 

 

Figure 1.2 Estimated hourly labour costs, 2018 in the EU [€] (incl. Iceland and Norway) 

                                                           
386 = the average duration an individual person covered by Art. 12 was temporary employed in another MS (cf. 
Wispelaere and Pacolet (2018:35). 
387 Note: only 17 states out of the 28 reported this specific information about the PDs A1 issued according to Art. 
12 BR. Furthermore, the average posting duration might be strongly influenced by the sector but unfortunately 
the Administrative data PD A1 Questionnaire 2018, on which Wispelaere and Pacolet 2018 Report on issued PDs 
A1 is based on, do not provide such (further) information. MC: In future it might be interesting to include such 
information. 
388 As Wispelaere and Pacolet (2018:34) find (and state), “Luxembourg and France report a duration of almost 
less than a month. By contrast, Estonia, Ireland, Croatia, Latvia, Hungary and Finland all reported an average 
period of more than 200 days. The average duration for Poland amounts to 127 days.” 
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Source: Eurostat statistics explained on Labour market (including Labour Force Survey) data389.  

 

Figure 1.2 clearly shows that there is a substantial difference in the ‘average hourly labour cost’ 

between different EU countries. The range/’average hourly labour cost difference’-interval ranges, in 

fact, from 5,4€ in Bulgaria to 43,5€ in Denmark. In particular, the ‘hourly labour cots’-gap between the 

‘Benelux- and Scandinavian-states’ and the block ‘CEE countries, Baltic states and Croatia’ is significant 

and seems to leave space/provide the ‘economic’ ground for hidden social dumping, and in particular 

hidden wage dumping practices (if the relevant legal frameworks permit to).  

 

 

1.4. Link: Intra-EU posting of workers and hidden social dumping 

 

The possibility to exploit the ‘posting of workers’ framework for gaining labour-cost advantages (cf. 

‘hidden social dumping’ defined in Essay 1) originates in posted workers’ exception from the lex loci 

laboris. As the posted worker remains principally subject to the labour law and social security law of 

                                                           
389 see: Labour costs (lc), Labour cost index (lci), Labour costs annual data (lcan), Labour cost levels (lc_lci_lev). 
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his country of origin, the undertaking that posts workers to another MS might have a substantial 

labour-cost advantage vis-à-vis local enterprises established in the MS where the worker is posted to. 

One can imagine the case in which a service provider established in a MS with low wage-levels, low 

labour standards and a ‘limited’ social security scheme posts the worker to a MS with high wage-levels, 

high labour standards and an extensive social security system: The posted worker remains subject to 

the home MS’s social protection schemes (cf. possibility that allows for ‘welfare dumping) and the 

posted worker remains principally also subject to the home MS’s labour law (possibility that allows for 

‘wage dumping’), BUT, according to the PWD is simultaneously also entitled to at least a ‘hard core’ of 

terms and conditions of employment of the host country, whose ‘extent’ is regulated by the scope of 

Art. 3 of the PWD 2018. As already argued, the PWD should, in fact, guarantee at least nearly equal 

treatment. To what extent the PWD provisions of Art. 3 effectively obtain their objective to guarantee 

posted workers at least similar working conditions, ‘remuneration’-levels and workers’ protections as 

the ones of local workers depends principally on three fundamental aspects: the nature of the PWD 

provisions, the respective national legal and economic settings of ‘involved’ MSs and the CJEU 

interpretation line in regard to the provision laid down by the PWD.     

On the background of this state of play, the present section explores the potential link between the 

posting of workers and hidden social dumping.   

Even if Union law and especially the Posting of Workers Directive try to contrast and prevent social 

dumping and a ‘race to the bottom’ in regard to national social and labour regulations390, the currently 

existing national and EU legal frameworks do not (and cannot) totally prevent hidden social dumping. 

The specific practice of ‘intra-EU posting of workers’ can, in fact, be used and exploited for investing in 

hidden social dumping practices. According to the present analysis, this happens mainly on the grounds 

of the interplay of principally three aspects: the still incomplete ‘EU posting of workers legal 

framework’-rules (point 1. underneath) are applied on the background of highly different national legal 

and economic settings (point 2. underneath) and in line with CJEU line of reasoning that since the 

2000s seems to give prevalence to economic freedoms over social and workers’ rights (point 3.). 

1. Despite the PWED and Revised PWD 2018/957 the current nature of the current ‘EU posting 

of workers legal framework’ is still ‘incomplete’: 

a. weak harmonisation of ‘posting of workers’-rules (e.g. the different definition of 

‘posting’-definitions applied by the coordination of social security systems, the PWD 

and tax law etc.)  

b. still weak enforcement of the PWD despite the PWED (maybe the in 2018 newly 

established European Labour Authority - ELA can bring improvement)   

                                                           
390 Cf. Costamagna, 2017.  
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c. several shortcomings and weaknesses of the Posting of Workers Directive despite its 

targeted revision in 2018: limited role and applicability of host states’ collective 

agreements in determining host states’ protections working conditions that have to 

be guarantee also to the posted worker (cf. Chapter II for an extensive analysis in 

regard) 

d. in its current version the PWD-setting still fails to guarantee a level playing field 

2. Nature of national legal and economic settings 

a. Large differences in social protection schemes, social policy, labour law settings, IR 

system, collective bargaining mechanisms and tradition 

b. Sensible differences in wage levels391 (from 1,62€ hourly minimum wage in Bulgaria to 

11,97€ hourly minimum wage in Luxembourg), workers’ rights and workers’ 

protection level, guaranteed labour conditions 

3. Since the 2000s the CJEU line of reasoning in regard to posting of workers and PWD related 

case law seems to give prevalence to economic freedoms at the expense of social and workers’ 

rights and protections, even if very recently some more ‘posted workers protective’-CJEU 

rulings have been articulated (cf. present Chapter 3); note that the new 2018 Revised PWD’s 

actual, concrete repercussions on the CJEU judgements and the CJEU reasoning cannot be 

assessed yet.  

 

It is in fact on the interplay of these three aspects that the posting of a worker from one MS to another, 

can bring substantial labour-cost advantages and hence be exploited for hidden social dumping.  

Past studies392 (Cremers, 2011; Bernsten, 2015; Bernsten and Lillie, 2015; ETUC, 2016393) indicate that 

despite the PWD-legal setting, the concept of intra-EU posting has been abused and exploited by 

companies as a way to recruit cheap labour and to circumvent both employment standards and, more 

                                                           
391 Less than 3€ hourly minimum wage in Bulgaria, Latvia, Romania, Poland and Slovakia and more than 10€ 
hourly minimum wage in France and Luxembourg (cf. Annex C to section 1.2.2 ‘Table minimum wages in the EU’ 
– source: Eurofound, 2019:4).  
392 See for instance Jan Cremers (2011) ‘In search of cheap labour in Europe - working and living conditions of 
posted workers’, International Books, 2011; Lisa Berntsen (2015) ‘Precarious Posted Worlds: Posted Migrant 
Workers in the Dutch Construction and Meat Processing Industries’, International Journal of Comparative Labour 
Law and Industrial Relations, no. 31 (4), 2015; Bernsten and Lillie (2015 in Bernaciack 2015).  
393 “The differences in labour costs attached to both ‘avenues’ [migrant workers under Art. 45 TFEU vs. posted 
workers within the framework and CJEU case law interpretation around Art. 56 TFEU] for worker mobility seem 
to be used more and more strategically by firms (as a business model) in order to gain this ‘comparative 
advantage’. Labour law is but one of the points to be taken into consideration; social security and tax law being 
at least as important. Intermediaries in other Member States are used with the sole purpose of turning 
(temporary or seasonal) migration into posting. When, for example, a TWA recruits Polish workers for jobs in 
Sweden, the actual circumstances may not change according to whether the TWA is Polish or Swedish, but the 
legal situation does. Therefore, blurring regulatory concepts and criteria also generate opportunities for non-
compliance, resulting in violation of labour law and other (fundamental) rights of migrant workers” (cf. ETUC, 
2016:20).  
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broadly, social and tax standards prevailing in various host Member States, with severe consequences 

in terms of competitiveness of local companies and the domestic workforce, as well as the stability of 

the social and fiscal system of host member states (cf. Cagnin 2016:143, cf. Ricci’s, 2019 three forms 

of ‘(hidden) social dumping’).  

Intra-EU posting of workers rules can in practice be used and exploited by an enterprise situated in 

one EU MS to (‘unfairly’) undercut labour costs in another EU state to which it posts its workers. A 

potential ‘undercutting of the receiving state’s labour costs394’ can be reached by exploiting the 

country-differences in regard to the social security scheme and related labour costs (cf. concept 

‘welfare dumping’ defined in Essay 1), in regard to different labour law and IR systems and 

consequential labour costs (e.g. different wage-level cf. ‘wage dumping’) and different tax regimes (cf. 

‘fiscal dumping’395 – in general consult Essay 1 of the present doctoral thesis for a detailed general 

analysis and discussion on –cross-border- labour cost savings and –different forms of- hidden social 

dumping). On the grounds of EU cross-national differences regarding these three labour cost-

components (social security, labour standards and taxes)396, a service provider that sends workers from 

a Member State with relatively low standards has a competitive advantage in a Member State with 

higher labour standards, as it results convenient in terms of labour cost . Put differently, throughout 

the EU MSs, there are different levels of social security standards and different levels of worker´s rights 

and protection. “These differences, combined with the necessity of the European mutual recognition 

principle, sometimes make the use of posted workers cheaper than the use of the native workforce” 

(Strohmayer, 2015:33-34). While according to the already circumscribed legal posting framework, 

employers (who post to another EU MS) have to observe only a minimum level of protection in the 

receiving state (set out by a nucleus of mandatory rules of the receiving state), employers do not have 

to observe any further host state’s workers’ protections and labour standards that go beyond the scope 

Art. 3 of the PWD. Foreign posting undertakings do, in fact, not have to observe any host state’s labour 

standards and conditions outside the ‘hard core’ terms and conditions of employment listed in Art. 

3(1) PWD and don’t have to observe any ‘non-generally’ applicable collective agreements (like regional 

of company-level collective agreements). If employers therefore post workers from countries with less 

                                                           
394 Labour costs consist of costs for wages and salaries plus non-wage costs such as employers' social 
contributions (cf. Essay 1 of the present doctoral thesis). In 2018, the share of non-wage costs in total labour 
costs, for the whole economy, was 23.7 % in the EU-28, while it was 25.6 % in the euro area (cf. Eurostat ‘EU 
Labour Costs Statistics’ 26 lug 2019). 
395 According to Wispelaere and Pacolet (2015:4) “also the application of taxation law could result in a tax and 
competitive advantage in case of posting of workers: Article 15 (2) of the OECD Model Tax Convention on Income 
and on Capital defines the ‘183-days-rule’. It implies that the posted worker who provides services on a 
temporary basis during a period of less than 183 days within a period of 12 months that starts or ends in the 
fiscal year in another Member State will be taxed by the sending Member State” (cf. respective –short and limited 
section 1.2.3 ‘Taxation’ in general part ‘European legislation applicable to posted workers’). 
396 different and distinct domestic systems of labour regulation are outcomes of a long and complex historical 
process (cf. Blanpain, 2008:797). 
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favourable labour laws and a lower level of social security, such as Romania, this evidently could lead 

to cheaper labour costs for posted workers due to potential ‘unfair’ but legal ‘welfare dumping’ and 

‘wage dumping’ (and ‘fiscal dumping’). According to Strohmayer (2015:34) “even an insignificant wage 

differential might be an incentive to outsource work to non-national subcontractors”. Still, over the 

last two decades, the internal market has grown and wage differences have increased (cf. ETUC, 

2016:20) and according to the Commission, posted workers can earn up to 50% less than local workers 

in some sectors or Member States, which distorts the level-playing field between companies as well as 

workers397. 

Hence, EU posting of workers legal rules leave space for hidden social dumping practices. That this 

simultaneously causes a competitive ‘downward pressure’ on the respective host state’s social security 

scheme, the host state’s labour conditions and workers’ protections and induce a ‘race to the bottom’ 

between the different EU ‘regimes’ seems to be a logic consequence but an aspect that, due to time 

and space constraints, cannot be further analysed in the present Essay (just some generic –personal- 

remarks in the conclusions). As Van der Vlies, 2018:6 rightly argues “in the lack of any legislation in 

force to solve the conflict-of-laws, this situation might result in a downward spiral of wage and labour 

cost competition which might have a negative impact on the labour conditions and wage-setting 

regimes of workers in the receiving countries, generally the ‘older’ Member States” (cf. Cremers, 2004, 

2011; Lillie and Wagner, 2015; Zahn 2017). At the same time, research indicates that the sending 

countries (with lower labour costs) are likely to benefit from the outflow of labour in terms of a 

decrease of unemployment and an increase in wages (cf. Zaiceva, 2014:1) which illustrates the 

complexity and the different interests at stake related to the practice of posting within the EU. The 

highly debated targeted revision of the PWD illustrates the conflicting stakes between the free 

provision of services on the one hand and the protection of workers’ rights within a climate of fair 

competition on the other hand (cf. van der Vlies, 2018:4 and specific section 2.5 ‘Revised PWD 2018 

as political compromise?’). 

The concrete forms of hidden social dumping arising from intra-EU posting of workers (practices), can 

be very variegated and are further analysed in the respective section of this part of the present Essay. 

A first distinction has to be made between hidden social dumping arising from ‘legal posting’ and 

hidden social dumping arising from ‘illegal posting of workers practices’398 (the legality-aspect of 

                                                           
397 See the EC fact sheet concerning the targeted PWD revision proposal: http://europa.eu/rapid/press-
release_MEMO-16-467_en.htm. For external studies which fuelled the proposal see e.g. J.-P. Lhernould, M. 
Coucheir, S. Fisker, P. Madsen and E. Voss, Study on wage setting systems and minimum rates of pay applicable 
to posted workers in accordance with Directive 97/71/EC in a selected number of Member States and sectors, 
European Commission, 2015; F. De Wispelaere and J. Pacolet, An ad hoc statistical analysis on short term mobility 
– economic value of posting of workers. The impact of intra-EU cross-border services, with special attention to 
the construction sector, HIVA-KU Leuven, European Commission, 2016. 
398 Note that the PWED and the D. Lgs. n. 136/2016 for transnational posting (as ‘national’ legal implementation 
act of the EPWD 2014/67/EU) was implemented for preventing and contrasting exactly the practice of ‘non-

http://europa.eu/rapid/press-release_MEMO-16-467_en.htm
http://europa.eu/rapid/press-release_MEMO-16-467_en.htm
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posting) further discriminating according to the underlying intent of posting (‘genuine underlying 

intent of posting’ vs. ‘abusive underlying intent’). In other words, for the scope of the present analysis, 

following posting practices can be distinguished:  

1. ‘legal posting’ as a genuine practice (with a genuine intent) = ‘genuine, legal posting’ 

2. ‘legal posting’ as a non-genuine and abusive practice (with an –underlying- abusive intent) = 

‘abusive legal posting’ 

3. ‘illegal posting’ as a fraudulent and abusive practice = ‘abusive illegal posting’ 

Table 1.2 summarizes them in a more ‘intuitive’ way.  

 

Table 1.2 Forms of posting of workers 

Posting / intent-practice Genuine abusive 

Legal  ‘genuine, legal posting’ ‘abusive, legal posting’ 

Illegal / ‘abusive illegal posting’ 

Source: own elaboration 

 

All three forms of ‘posting of workers’ highlighted in Table 1.2 can lead to, -with obvious different 

intensity-, hidden social dumping.  

‘Genuine, legal posting’ can ‘indirectly’ and without any (underlying) abusive intent (of the foreign 

undertaking and/or service  provider) lead to a competition of social security-, labour standards399- and 

workers’ protection-remiges between the host state (in the present analysis’ setting400 principally more 

‘extensive’) and the sending state (in the present study’s setting principally less ‘extensive’ and thus 

‘cheaper’ for the enterprise).  

‘Abusive legal posting’ legally and intentionally exploits the (potential) shortcomings and ‘hidden social 

dumping-loopholes’ of the EU posting of workers legal framework (cf. shortcomings and ‘hidden social 

dumping-loopholes’ of the PWD-setting, - cf. specific section 2.1 ‘Shortcomings of the PWD 96/71/EC’ 

and section 2.4 ‘Shortcomings of the Revised PWD 2018/957’ etc.). There is at least some underlying 

abusive intent of exploiting the intra-EU posting of workers for hidden social dumping practices.  

                                                           
genuine posting’ (cf. INL, 2019:1 There has recently been an affirmation of the principle of prohibition of abusive 
practices and the EU norms, in particular the Directive 2014/67/EU (cf. Adapt, 2016:12-13; for an overview of 
the precedent progressive affirmation of a general principle of prohibition of abuse of EU Law by the CJEU from 
Van Binsbergen case C-33/74 to Cadbury Schweppes case, C-196/04 consult Adapt, 2016:8-12).  
399 also ‘working conditions’ and ‘wage levels’. 
400 Remember that, as already argued in the introductory section ‘Methodology’, the scope of this analysis is 
mostly limited to the matter of posting from ‘low wage Member States’ to ‘high wage Member States’ because 
the difference in labour standards, working conditions and workers’ protections provokes that this form of 
posting (from low wage MSs to high wage MSs) results, in fact, more sensitive for (hidden) social dumping issues 
(cf. Van der Vlies, 2018:3). 
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‘Abusive illegal posting of workers’ describes the practice of illegally expanding the ‘hidden social 

dumping spaces and loopholes’ that the EU posting of workers legal framework legally ALREADY 

provides for (for instance, the reliance on fraudulent ‘letterbox companies’ when posting workers to 

another EU territory and so illegally exploiting the EU legal posting rules/shortcomings and loopholes 

already also legally present the intra-EU posting legal framework).  

As one can notice, these three (distinct) forms of posting are closely interconnected as ‘abusive legal 

posting hidden social dumping practices’ intentionally build on the same ‘hidden social dumping 

posting loopholes and shortcomings’ as the ‘genuine legal posting hidden social dumping practices’ 

indirectly and unintentional do (hence, the only difference is the intention towards hidden social 

dumping linked posting). Since it is extremely difficult (if not impossible) to assess the real ‘intention’ 

that underlies in a specific posting of workers situation, in practice these two forms of posting overlap. 

Also ‘abusive illegal posting hidden social dumping practices’ generally mostly build on the same 

‘hidden social dumping posting loopholes and shortcomings’ as the former two forms of posting do, 

but with the difference of intentionally and illegally401 extending the shortcomings and loopholes of 

the EU legal posting of workers framework and in particular of the EU-PWD-setting402. Note that also 

the boundary between ‘legal’ and ‘illegal’ posting practices is not really clear and difficult to set and 

monitor403. Hence, all three forms of posting get somehow blurred.  

The present Essay 2 mainly concentrates on analysing how intra-EU legal posting of workers can induce 

hidden social dumping (within the EU), while the effective intent behind it (necessarily) remains a 

minor matter (it is not really relevant for the present analysis). It will do so by analysing in detail the 

hidden social dumping loopholes provided by the PWDs, their shortcomings and unclear 

implementation and interpretation, that have not been totally eliminated and/or resolved neither by 

the PWED 2014/67/EU, nor by the Revised PWD 2018/957 (cf. Chapter 2 ‘Legal evolution and 

weaknesses and shortcomings of the PWD-setting’ and Chapter 3 ‘Recent CJEU judgements on intra-

EU posting of workers and potential hidden social dumping practices’). As already argued, even if 

concentrating on intra-EU legal posting of workers, the ‘illegal posting of workers’ remains connected 

and will, when necessary, also be concretely analysed and discussed (cf. e.g. the specific subsection of 

section 1.4.2 on ‘Abusive illegal posting through letterbox companies and artificial corporate 

companies’). 

                                                           
401 Note that also the boundary between ‘legal’ and ‘illegal’ posting practices is not really clear. Hence, all three 
forms of posting somehow get blurred.  
402 “while abusive legal posting can be used to exploit the EU legal posting of workers rules within legacy, abusive 
illegal posting exploits the EU legal posting of workers rules also outside the legal boundaries (hence, illegally).” 
403 Note that it has been shown for instance, (CLR, 2013:167) that the abuse of posted workers often remains 

without consequences. For instance, cases where employers use posted workers in large projects on isolated 

sites have shown that posted workers usually cut their losses and go home when a problem occurs, rather than 

reporting the problem to the local authorities (cf. Strohmayer, 2015:35). 
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Note that a ‘better’ regulation and implementation of the ‘posting of workers EU legal framework’ 

(beginning from a clearer PWD that effectively provides for a ‘level playing field’404) could not only 

limit, prevent and contrast hidden social dumping (within the EU) arising due to legal intra-EU posting 

of workers, but could contemporaneously405 also limit hidden social dumping arising from illegal 

(abusive) intra-EU posting of workers.  

 

1.4.1. Concrete ‘intra-EU posting of workers’-loopholes that allow for hidden social dumping  

 

This section highlights concrete posting-problems that open up to hidden social dumping and ‘unfair 

competition’ arising from intra-EU ‘posting of workers’. Columns 2 and 3 of Table 1.3 assess whether 

these posting-problems have been already addressed by the amending Directives on the posting of 

workers (PWED 2014 and/or Revised Directive PWD 2018/957) and/or by other (European) initiatives 

(like the EPSR 2017) and what future legal initiatives and solutions could be useful to adopt. This 

section prepares the grounds for the next section ‘Concrete forms of hidden social dumping practices 

arising from intra-EU posting of workers’ and is linked to Chapter II which extensively analyses the legal 

evolution and the weaknesses and shortcomings of the Posting of Workers Directives(s). 

 

Table 1.3 Concrete intra-EU ‘posting of workers’-loopholes that open up to hidden social dumping (and 
‘unfair competition’) 
 

Concrete posting loophole Addressed by Assessment and possible future 
remedies and 
recommendations 

1.Deficiencies with respect to information 
for employers and posted Workers:  
information is crucial for service providers in 
order to guarantee the applicable working 
conditions and for posted workers in order 
to claim their rights 

Art. 5 of PWED 
2014, contains 
measures to 
ensure 
improved 
transparency 
and  
information 
access for both 
employers and 
posted workers;  

As argued in  the respective 
section 2.2 ‘Clarifications and 
shortcomings of the PWED 
2014/67/EU, it addresses 
several crucial issues for a 
better and more effective 
enforcement of the PWD-
setting like, in fact, ‘improved 
access to information’ but it 
remains ‘general’ and not very 
clear and binding 

2.Deficiencies in control, monitoring and 
enforcement action (Art. 5 PWD) especially 
also for enforcement of the applicable 
working conditions but left to the national 
level:  serious risk that applicable working 

Widely 
addressed by 
PWED 2014 but 
without real 
binding rules 

Need of sanctions, more 
binding rules 
- EPWD does NOT oblige MSs to 
introduce specific requirements 
but merely outlines what 

                                                           
404 something that the 2018 Revision of the PWD, as discussed/analysed in the present Essay - only reached in 
part 
405 Due to the ‘overlapping-aspect’ (of the three forms of ‘hidden social dumping posting (of workers)’) discussed 
in the (previous) paragraph above. 
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conditions are not respected; note that the 
short term nature of posting makes the task 
of controlling authorities more difficult (cf. 
EC working document March 2012:5) 

and sanctions – 
cf. respective 
section 2.2.4  

requirements might be justified 
and proportionate 
- PWED leaves on the ‘only’ 
shoulder of national systems (-
even if extending in particular 
the host state competence-) the 
duty to take action in 
contrasting fraudulent use of 
the posting of workers rules 

3.Deficiencies with regard to administrative 
cooperation: Art. 4(1) and Art. 4(2) not 
sufficiently precise but a proper functioning 
of administrative cooperation among 
Member States is an essential instrument for 
compliance-control (cf. EC working 
document March 2012:6) 

addressed by 
PWED 2014 – cf. 
respective 
section 2.2.3 
‘Enhanced 
administrative 
cooperation 
between MSs’ 

in several MSs: 
- lack of interconnection among 
the databases that allow to find 
the information needed to carry 
out focused inspections  
- poor use of instruments of 
international cooperation by 
the operators 
Several weaknesses of the IMI 
Regulation (cf. respective 
section 2.2.3) 

4.Posted workers are not adequately 
protected in disputes concerning 
individual employment conditions even if 
Art. 6 PWD contains a jurisdiction clause 
allowing the posted worker to enforce his 
rights granted by the Directive in the host 
state406.  

Art. 11 of the 
PWED tries to 
ensure the 
effective 
defence of 
rights and a 
facilitation of 
complaints 
(‘complaint 
mechanism’ for 
posted workers 
in Art. 11(1); 
‘third party 
assistance’ in 
judicial or 
administrative 
proceedings in 
regard to PWDs 
in Art 11(3) etc.) 
– cf. respective 
section 2.2.5 

Effectively enforce the different 
PWD enforcement mechanisms: 

- The ‘complaint 
mechanism’ 

- The ‘third party 
assistance’ in judicial or 
administrative 
proceedings  

- protection mechanism 
for posted workers that 
bring judicial or 
administrative 
proceedings against any 
unfavourable treatment 
by their employer in  
Art. 11 (5) 

5.Posting is no longer of a temporary nature 
or has a rotational character: the problem 
WAS mainly driven by the then absence of 
criteria which would enable Member States 
authorities to determine if a posting is of 
temporary nature. There is still no reference 

PWD Revision 
2018  

Still to see and to assess the 
effective impact of the new 12 
(+ 6408) months-posting-time-
limit in the posting practice; 
as highlighted in the respective 
section 1.3 ‘Quantify the posing 

                                                           
406 There is evidence indicating that posted workers are not adequately protected in disputes concerning 
individual employment conditions.  
408 previous motivated notification the 12 months posting time limit is extendable for a maximum of other 6 
months. 
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(in the PWD) to the possibility of repeated 
posting for the same job407.  

of workers phenomenon’ the 
vast majority of postings last 
less than 1 year and in 2017 the 
average posting time was ‘only’ 
4 months.  
A more restrictive time limit to, 
for instance, a maximum 183 
days (for a potential 
harmonisation with tax law) 
would and probably desirable 

6. the employer has no genuine link with the 
sending Member State – e.g. abuse of 
letterbox companies (cf. respective 
subsection of section 1.4.2): the PWD 
provides that the posting undertaking has to 
be ‘established’ in a Member State which 
consequently requires the existence of a 
genuine link between the undertaking and 
the sending 
Member State, but the PWD does not set 
any further criteria409 in order to determine 
the existence of such a genuine link;  
“In order to evade or circumvent 
employment or social security legislation, 
unscrupulous employers may direct their 
operations involving the posting of workers 
exclusively towards the market of another 
Member State without having in fact any 
relevant economic activity in the country 
where they are formally registered. The use 
of 'letter-box' companies is particularly 
problematic in this respect” (cf. EC working 
document March 2012:7). 

PWED 2014, - 
cf. respective 
section 2.2.1 
‘Indicators of a 
genuine 
posting’; paras. 
2 and 3 of Art. 4 
PWED list 
“factual 
elements” (or 
‘posting 
criteria’) that 
that are 
deemed to be 
necessary for a 
genuine posting 

- The PWED’s 
enforcement rules would (in 
theory) be effective in their aim, 
but unfortunately neither the 
‘factual elements’ in regard to 
the ‘sending-undertaking-
characteristics’ (Art. 4(2) PWED) 
nor the ‘factual elements’ 
specifying some theoretically 
obliged ‘posting-characteristics’ 
(Art. 4(3) PWED) are singularly 
binding (as stated in para. 4 of 
Art. 4) nor ‘sanctionable’ and 
thus remain ‘only’ indicative 
measures 
- most of the explicit 
introduced ‘posting criteria’ (or 
‘factual elements) do not add 
anything really and substantially 
new. 
- a possible future ‘remedy’ 
would be to clarify the 
fundamental question of what 
will have primacy in future 
court cases (declaring a posting 
situation as not-genuine or give 
primacy to the freedom of 
establishment and the freedom 
to provide services) 

                                                           
407 Note that the social security legislation applying to posted workers (BR 883/2004) since ever set a time limit 
of two years (the previous regulation actually set a time limit of 12 months) for posting and well excludes the 
possibility of repeated postings (MC: of the same person!!) for the same job (cf. respective section 1.2.1 ‘EU-
social security coordination’; EC (2013:Part I section 13) Practical Guide on the applicable legislation in the EU, 
EEA and Switzerland; ETUC, 2016:59ff.). 
409 Note that (as already highlighted in the respective section 1.2.1 ‘EU social security coordination rules -for 
posting-‘) the social security administrative rules applying to posting are more explicit, as Article 12 of Regulation 
(EC) 883/2004 in conjunction with Article 14(2) of Regulation (EC) 987/2009 and Decision A2 establish explicit 
criteria allowing to define posting more precisely (with regard to the activities in the sending Member State, such 
rules require, in fact, that an undertaking ordinarily carries out substantial activities in the territory of the 
Member State in which it is established in order to be authorised to post its workers to another Member State, 
cf. EC working document March 2012:7).  
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7. ‘unclear’ scope and level of the terms and 
conditions of employment: In countries 
where minimum wages are set by law or by 
universally applicable collective agreements, 
their application to posted workers is 
straightforward, however, in countries 
where no such tools exist, an uncertain 
situation is created for undertakings and 
workers.  

2018 Revision of 
PWD (some 
remedy…) 

The 2018 revision of the PWD 
has brought some clarification 
(cf. respective part ‘net 
changes…’) but it remains a 
relevant and one of the most 
significant probems and 
challenges in regard to the clear 
application and ‘fair’ 
enforcement of the PWD, 
especially also in regard to 
hidden social dumping 
practiced across/through the 
intra-EU psoting of workers (cf. 
the present Essay’s 
argumentation line; Orlandini 
(2018:64? Etc…); in order to 
effectively prevent ‘hidden 
social dumping’, the application 
of the PWD would have to be 
expanded to ALL collective 
agreements applied in a certain 
territory (also local collective 
agreements)  

8. Unclear level of protection with regard to 
the notion of ‘remuneration’ (ex-'minimum 
rates of pay'): also after the 2018 revision of 
the PWD it remains unclear which 
components of the wage paid form part of 
the minimum rate of pay in the host 
Member State. “The definition of the 
concept of minimum rates of pay is in 
principle a matter for the host Member 
State, which is explicitly referred to in the 
last sentence of Article 3 (1), however, 
within the limits of the jurisprudence of the 
CJEU410. The definition may thus vary from 
one Member State to another. Member 
States may determine the various 
allowances and bonuses which are included 
in the minimum pay applicable. Some 
Member States restrict it to the minimum 
wage as such others include different kinds 
of bonuses, allowances or contributions to 
funds. Existing EU case law did not clarify 
this issue“ (cf. EC working document 2012:7-
8) 

2018 Revision of 
PWD (some 
‘remedy’ 
provided) 

The 2018 Revision of the PWD 
has brought some clarification 
by replacing the term and 
concept ‘MRP’ with the wider 
term and concept 
‘remuneration’, but as long as 
other problems (as for instance 
the above point 7) are not 
totally solved and clear, also a 
clear application of the concept 
‘remuneration’ is prevented 

9. Tension between the freedom to provide 
services and/or establishment and national 
industrial relation systems: cf. e.g. the 
rulings in cases Viking and Laval, already 

2018 Revision 
PWD, EPSR 
2017, 
fundamental 

- generally strained relationship 
between fundamental 
economic freedoms and 

                                                           
410 See in this respect case C-341/05, Laval, in particular points 60 and 68.  
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then showing underlying tensions between 
the freedoms to provide services and of 
establishment (for a more recent CJEU 
judgement in regard cf. for instance AGET 
Iraklis Case C-201/15), and the exercise of 
fundamental social rights such as the right of 
collective bargaining and the right to 
industrial action411. Such perceptions seem 
to have generally led to an ‘economic 
freedom’ friendly EU legislation and CJEU 
case law interpretation leaving the real, 
effective strengthening and protection of 
social rights ‘behind’412 (cf. argumentation 
line throughout the present dissertation).  
negative "spill over" effects as illustrated by 
a few transnational industrial disputes. 

rights approach 
in the field of 
labour and 
employment 
law‘ (cf. Robin-
Olivier, 2018)  

collective labour rights 
(Markakis, 2017) 
- defensive action is rather 
qualified as a restriction to 
fundamental economic 
freedoms and hence not 
justifiable (cf. the AGET Iraklis 
Case where the Advocate 
General argued that the prior 
administrative authorization to 
dismissals is qualified as a 
restriction on the freedom of 
establishment and is not 
justifiable in terms of protecting 
domestic employment, 
constituting, on the contrary, a 
deterrent to the entry of foreign 
investments, - cf. respective 
section 3.3 and section 3.3.1) 

… ETUC: “far reaching system of a far-
reaching joint and several liability needed  

Art. 12 PWED 
2014 
‘subcontracting 
liability’ 

Note that a paragraph on 
subcontractors, which would 
have obliged contractors to 
ensure that subcontractors 
respect the same rules, was 
taken out of the revision 
proposal 

Note: Own elaboration on the basis of information of EC working document March 2012; ‘net problems’ 1-4 related to the 
implementation, monitoring and enforcement of the applicable working conditions of posted workers; ‘net problems’ 5 and 
6 are related to the abuse of the posted workers status in order to evade or circumvent (national and EU) legislation; ‘net 
problems’ 7 and 8 are related to the unclear or controversial interpretation of the terms and conditions of employment of 
the PWD(s). 

 

 

1.4.2. Concrete forms of ‘hidden social dumping’ arising from the intra-EU posting of workers 

– different profiles 

 

Due to space and time constraints this present section has the mere objective to identify and shortly 

illustrate potential ‘concrete forms of hidden social dumping arising through the intra-EU posting of 

workers’, but does not raise the claim of being complete and exhaustive. Each illustrated ‘concrete 

form of hidden social dumping arising through the intra-EU posting of workers’ would deserve an own 

analysis in and of itself. The purpose is thus once more, to identify the practical hidden social dumping 

practices that potentially and actually arise from the legal loopholes of the ‘EU posting of workers legal 

                                                           
411 the rulings were perceived by trade unions as imposing a screening of industrial action by EU or national courts 
whenever such action could affect or be detrimental to the exercise of the freedom to provide services or the 
freedom of establishment. 
412 “the economic rationale has been barely inflected in favour of the social rationale” (cf. AEDH Statement on 
EPSR and PWD, 2017). 
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framework’ (shortcomings and legal uncertainty in regard to the PWDs, to the social security 

coordination within the EU, to the applicable labour law(s) etc…) in order to better be able to analyse 

the recent evolution of the ‘EU posting of workers legal framework’ especially in regard to the 2014 

EPWD and the 2018 Revision of the PWD and related CJEU case law (respective CJEU judgements and 

‘interpretation lines’) and assess its potential ‘impact’. 

 

Abuse of PDs A1 documents  

 

Concrete practice: PD A1-forms are also used in abusive situations as the issuance of PD A1 is rather 

easily granted, PD A1-forms have a binding status413 obliging the receiving country and institutions to 

respect (or according to Art. 5(1) literally “accept”) these PD-A1 forms and there is a lack of effective 

control mechanisms or rules (due to lacking coordination and information exchange between MSs, - 

the enforcement directive tries to tackle this problem, but according to the present analysis is not able 

to totally solve it,- cf. specific section 2.2 ‘Clarifications and shortcomings of PWED’). Hence, this makes 

it possible (and sometimes rather easy) to issue PD A1-forms without fulfilling all necessary criteria of 

posting which underlie the issuance of PD A1-forms (cf. Vogel, 2016:35). The receiving States of PD A1-

forms can well express their doubts about the correct issuance of the PD A1-forms and oblige the 

sending State to reassess the issuance of the PD A1-forms (cf. Art. 5(2-3) IReg. regulating that the 

reassessment shall be based on the factual situation and ‘Format judgement’414). The reassessment is 

(though) more ‘only’ a moral obligation and no legal consequences are attached to this reassessment. 

Furthermore, as Houwerzijl (in ETUC Report, 2016:68) argues “unwillingness and distrust often prevail 

in the administrative (non-)cooperation between the Member States”. As Houwerzijl (ETUC Report, 

2016:68, own emphasis) furthermore highlights, “the problem starts already when employer or 

employee request the competent institution in the sending state to issue a PD A1. Although the PD A1 

is expected to be based on checked information, on which one can rely as a ‘proof’ for being affiliated, 

both ‘previously to’ and ‘during’ the posting to another Member State, in reality the PD A1 is only a 

‘statement’, a mere declaration; there is no obligation for institutions to check the reliability of the 

                                                           
413 The binding status of PD A1-forms obliges the receiving country and institutions to respect (in Art. 5(1) IReg. 
literally ‘accept’) these PD A1-forms and to respect that the workers are subject to the legislation of the sending 
State unless withdrawn or declared invalid by the issuing institution (cf. Art. 5(1) IReg. which states the binding 
status of PD A1 forms). Vogel (2016:31-33) shows that the posting certificate is not only binding to the competent 
institutions of the MS where the workers are posted to, but is also binding on the person who calls upon the 
services of the workers (p.31) and also on a court of the MS to which a worker has been posted (p.32). hence, PD 
A1-forms are binding on the institutions and courts of the MSS to which the workers are posted to (p.33). Note: 
there are clear procedures which are constituted in Art. 5(2-4) Reg. 987/2009 and decision No 1 2009 of the 
Administrative Commission to resolve disagreement (doubt about the validity of a document or the accuracy of 
the facts) among the applicable social security legislation. 
414 Cf. ETUC Report, 2016:68. 
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information before issuing the PD A1.” If during the reassessment no agreement is reached, the matter 

goes before a so-called Administrative Commission.  

Case law provides further procedures if the countries and/or institutions cannot reach agreement on 

the issuance of A1-forms: the competent authorities can go, - but solely by means of the members of 

this commission that exclusively can submit the problems - to the Administrative Commission415 to 

resolve the issue (furthermore, this Administrative Commission is more a mediator and is not effective) 

and last, go to the European Parliament via Art. 259 of TFEU (consolidated version 2016, - ex Art. 227 

TEC as mentioned in Vogel, 2016:36 see also Vogel, 2016:30: “start an infringement procedure and 

enable the CJEU to examine the correctness of the issuance of the posting certificate” = “bring the 

matter before the Court of Justice of the European Union” cf. Art. 259, TFEU). Given that the PD A1 

forms are also binding on the courts of the receiving State, the receiving State of the PD A1-fomrs is 

not able to do much about the (abusive) issuing of these forms (Vogel, 2016:36).   

Source of the problem/legal vagueness: the easily granted issuing of PD A1 forms and their 

simultaneous biding status obliging the receiving countries and institutions to respect these PD A1 

forms (cf. Art. 5(1) Implementation Regulation). The lack of effective control mechanism and effective 

coordination and cooperation between the EU MSs (- despite the adoption of the PWED 2014-).  

The fundamental quest and problem is whether all MSs really apply the rules as stringent as others. 

The principle of sincere cooperation is difficult to apply in practice, especially in a situation of ‘home 

state control’ (cf. ETUC Report, 2016:68). As Houwerzijl (in ETUC Report, 2016:68) brightly argues, “the 

binding force of the PD A1 undermines the dissuasive character of the five cumulative conditions for 

proper use of the posting provision (cf. respective section 1.2.1 ‘EU social security coordination’); - if 

the competent authorities of the sending state are unwilling to accept evidence of the authorities of 

the host state on infringements of the posting conditions and/or refuse to act on expressed doubts 

about significant activities of a posting company in the sending state and hence see no need to 

withdraw PD A1 certificates, the rules become ‘toothless’”. 

CJEU judgements in regard: the Altun Judgement 06.02.2018 in case C-359/16a case that involved 

workers fraudulently posted from fictitious company based in Bulgaria to Belgium, is a significant ruling 

in regard to the abuse of PDs A1 documents because for the first time the CJEU admits that a national 

judge could reject/disregard the certificate of registration of a posted worker to his own (home and 

sending state) social security system (PD A1 form), issued by the competent authority of the State of 

                                                           
415 “The Administrative Commission for the coordination of social security systems comprises a representative of 
the government of each EU country and a representative of the Commission. It is responsible for dealing with 
administrative matters, questions of interpretation arising from the provisions of regulations on social security 
coordination, and for promoting and developing collaboration between EU countries. The composition, 
operation and tasks of the Administrative Commission are laid down by Articles 71 and 72 of Regulation 
883/2004” – cf. https://ec.europa.eu/social/main.jsp?catId=857&langId=en&intPageId=983).  

https://ec.europa.eu/social/main.jsp?catId=857&langId=en&intPageId=983
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origin, even without the agreement of the latter. The CJEU resorted to the ‘principle of abuse of law’ 

to allow for this possibility. As Orlandini (2018:68) argues, such a type of interpretation and sentence 

is possible on the grounds and in presence of sound evidence of fraud by the company and in the 

absence of the cooperation of the respective authority; 

Possible further remedies (for the future): cf. section ‘Clarification and Shortcomings of PWED 

2014/67/EU’; more effective and legally binding ‘IMI’ with better and legally binding (with real sanction 

system) coordination and cooperation between the EU MSs; 

 

Abusive illegal posting by means of ‘letterbox companies’ and artificial corporate companies 

 

Concrete practice: posting is abused by businesses establishing fraudulent letter-box companies416 in 

another EU MS, post workers from there (that other EU MS) and so (potentially) benefit from 

(potential) lower levels of labour protection and social security contributions; - thus, by declaring a 

false country as the ‘home’ country in order to unfairly and actually also fraudulently reduce labour 

cost (cf. Cagnin 2016:143). Note that letter box companies are increasingly known and studied as 

(artificial) shell corporations or artificial corporate entities417 (how can they be used for posting if they 

have no employees…?!?) that are used to circumvent labour standards and the national regulatory 

frame of industrial relations in general (not obligatory linked to the practice of posting of workers) in 

particular by blurring labour relations especially along (companies’) supply and production chains (cf. 

Cremers, 2019418). Note: As a shell corporation in the current understanding is a company with financial 

assets but no significant business activity (shell corporations usually don't create products, hire 

employees, or generate revenue), the exploitation of shell companies in the context of abusive and 

fraudulent posting of workers is not totally clear and would be needed to be further analysed. For a 

detailed analysis on the ‘problem’/problems arising from letter-box companies and recommendations 

to combat this problem of ‘letterbox practices’ “whereby companies circumvent their obligations to 

                                                           
416 A business that establishes its domicile in a tax friendly country with just a mailing address while conducting 
its commercial activities in other countries for purposes of minimizing its tax liability (cf. 
http://www.businessdictionary.com/definition/letterbox-company.html).  
417 artificial corporate entities often used in production and supply chains. 
418 As Cremers (2019:56) argues, “the Treaty on the Functioning of the European Union (TFEU) explicitly 
recognises the freedom of establishment of corporate entities and the freedom to provide services across the 
whole European Union” the mobility of companies is (thus) promoted and guaranteed. The EU’s reasoning (at 
least in general and in many MSs ,- expressed in several documents) in this area is that companies will benefit 
from reduced procedural requirements, as well as simplified and harmonised rules for accreditation, verification 
and registration. However, the EU acquis says little about the possible abuse of these freedoms and there are no 
straightforward regulations or instruments that define or prescribe requirements for genuine corporate 
activities. Ready-made-companies are for sale on the Internet and everyone can become the director of a 
corporate entity through e-registration (current price level is 39 euro). Once established in one constituency, you 
can start to provide services across the EU with far-reaching consequences (some discussed here).  

http://www.businessdictionary.com/definition/letterbox-company.html
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not only to pay lower taxes, but also lower wages and to impose bad working conditions “(cf. ETUC, 

2016:5) consult the (December) 2016 ETUC Report on ‘Letterbox companies’.  

For a detailed analysis of three concrete case studies of Letterbox strategies to suppressing wages and 

labour standards in Europe (one situated in the meat industry, one in the transport and the third in 

the construction sector -  namely Danish Crown case (Germany), De Vos Transport (Netherlands) and 

Pilgrim (Sweden) respectively) consult (the) ETUC Report on letterbox companies (Chapter 3 of Part I, 

pp. 24-39).  

The EC working document (2012:7) states, that “in order to evade or circumvent employment or social 

security legislation, unscrupulous employers may direct their operations involving the posting of 

workers exclusively towards the market of another Member State without having in fact any relevant 

economic activity in the country where they are formally registered. The use of 'letter-box' companies 

is particularly problematic in this respect.”  

Source of the problem/legal vagueness: While the rules in Rome I determine the applicable law to 

transnational contracts, including employment contracts, PIL rules in the area of company law are not 

(yet) regulated at EU level. The Member States use different connecting factors for determining the 

applicable law and therefore the rules for setting up companies vary significantly among Member 

States (cf. ETUC, 2016:21).  

CJEU judgements in regard: ECJ Polbud 2017 and Atlun 2018; Centros line of case law: in the Centros 

case the CJEU ruled that ‘the host state’ may not refuse recognition of the legal capacity of a company 

incorporated under the law of another Member State, even if that company does not pursue any 

economic activity in the latter State (cf. ‘move towards regulatory competition’ and abundant 

literature on regulatory competition in European company law). According to the ETUC Report 

(2016:21), Centros was also the starting point for the proliferation of letterbox companies, which 

proliferated after the restrictive interpretation to some key provisions of the PWD in the judgements 

of Laval, Rüffert and Commission vs. Luxembourg (posted workers’ protection offered by the PWD 

interpreted, in fact, more as a ceiling than as a floor, cf. respective subsection ‘From minimum Directive 

to maximum Directive’ of section 1.2.2). Always according to the ETUC Report (2016:22), “the Court 

did in several landmark cases, not provide clear and coherent solutions to questions concerning the 

recognition of companies. On the other hand, it did for several years, if not promote, then at least 

accept letterbox proliferation in the EU”. 

(Assessment of the) Role of the PDWs (and the legal developments in general): the PWD Enforcement 

Directive plays a major role in further limiting the possibility to exploit the concept of letterbox 

companies for unfair competition and hidden social dumping practices through the ‘posting of 

workers’. The increasing adherence to the so-called ‘incorporation theory’ (UK-tradition recently 

increasingly spreading also across some ‘new’ Member States) instead of the so-called ‘real seat 
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theory’ (generally applied in continental European countries such as Germany and France) favours the 

situation of having a mere letterbox in the country of incorporation419 (cf. ETUC, 2016:21). 

Possible further remedies (for the future): The PWD Enforcement directive is already, at least partly, 

an effective remedy to the here circumscribed fraudulent posting of workers practice (through its 

‘indicators of genuine posting’ etc. - cf. Strohmayer, 2015:44). As a further remedy, the further 

enforcement of rules and coordination between MSs can be improved but in the end major changes 

would have to be made at the ‘roots of the problem’, or better, by effectively ‘cancel’ the possibility 

to (legally and non) exploit the labour cost differentials (on the grounds of wage/remuneration levels, 

social security schemes, labour protections, working standards, IR systems and collective bargaining 

effectiveness/impact) between different/distinct EU Member States. Hence, by providing a real and 

effective ‘level playing field’ and so effectively avoid and prevent ‘regime competition’ and a ‘race to 

the bottom’ in regard to workers’ protections and rights. Decreasing cost advantages in situations of 

posting might even take away current incentives to set up letterbox companies (from ETUC, 2016:20). 

According to Adapt, (2016:18) the exchange of information plays a decisive role for the investigations 

carried out by the control bodies and “provisions of Art. 4 of the Directive [PWD], interpreted with the 

reference to Rome 1 indicated in Recital 11 of Directive 2014/67/EU, could probably be considered as 

clear enough for the interpreters even if not expressly transposed (cf. Adapt, 2016). 

The ETUC Report (2016:42ff) proposed following recommendations:  

- Remove incentives for letterbox strategies by a targeted revision of the Posting of Workers 

Directive (time limit of 183 days instead of 24 months; ban on replacement420 and rotational 

posting should be added and ‘multiple posting’ should be clearly prohibited; clear obligation 

for service providers to pay or reimburse expenditure on travel, board and lodging, e.g. should 

be added in Art. 3(7) PWD);  

- Diminish scope for social dumping and fraud by fostering application of ‘real seat principle’ 

(introduce at EU level the real seat principle in all legal areas, including the law on 

establishment of corporate legal entities);  

- Foster consistent and aligned application of ‘real seat’ indicators across different legal areas 

and abolish facilitative provisions for ‘letterbox strategies’ (clarify and align as far a possible 

similar notions such as ‘genuine establishment’, ‘effective and stable establishment’ 

‘substantial activities’ and ‘centre of main interest’; delete (proposed) provisions, such as in 

                                                           
419 “In States adhering the incorporation theory, the law governing a company is determined by the place of its 
incorporation, which is where the registered office is located, notwithstanding the fact that there might not be 
any factual connection with that jurisdiction. Hence, under such law, companies may have their ‘real seat’ in a 
Member State different from the state of incorporation, which also implies that they may have a mere letterbox 
in the country of incorporation” (cf. ETUC, 2016:21, citation).  
420 Replacement ban = worker is not sent to replace another posted worker (cf. ETUC, 2016:59) 
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the proposal for a directive on single-person limited liability companies, which could facilitate 

‘letterbox’ strategies. For this purpose, implementing a general anti-abuse clause in the TFEU 

merits further study);  

- Prevent ‘repeat players’ fraud by European register of business and beneficial owners 

(Businesses which engaged in fraudulent practices regarding labour and company law should 

be properly sanctioned and excluded from public procurement bids (and subcontracting cf. 

Art. 57 Directive 2014/24); a European register should be created and a unique European 

company registration number would be helpful in this regard) 

 

Other concrete forms of hidden social dumping arising from/through intra-EU posting of workers  

 

POSTING IS NOT TEMPORARY 

Concrete practice: posting is not temporary, such as in the case where a plurality of posting 

undertakings that are part of the same subject using the same worker for a total period exceeding that 

considered compatible with the temporary nature of the posting itself (cf. Adapt, 2016:18). Services of 

a temporary nature have evolved to services with a semi-permanent character (cf. Cremers, 2016:161 

re-phrasing the seven ministers responsible for social affairs and labour that in 2015 had published an 

open letter to the Commission with a plea to modernize the posting rules by applying the principle 

‘equal pay for equal work in the same place’, hence, before the 2016 Commission’s official ‘Proposal 

for a Directive amending Directive 96/71/EC’ and before the EU ordinary legislative ‘co-decision-

procedure’ in regard to the Revision of the PWD had started). Also here the exchange of information 

plays (and would play) a decisive role for the investigations carried out by the control bodies (cf. PWED 

etc.) 

 

TURNING TEMPORARY OR SEASONAL MIGRATION INTO POSTING  

Concrete practice: Turning (temporary or seasonal) migration into posting by exploiting labour 

mobility under Art. 56 TFEU instead of applying the right of free movement of workers/labour under 

Art. 45 TFEU. “The differences in labour costs attached to both ‘avenues’ [migrant workers under Art. 

45 TFEU vs. posted workers within the framework and CJEU case law interpretation around Art. 56 

TFEU] for worker mobility seem to be used more and more strategically by firms (as a business model) 

in order to gain ‘competitive advantage’. Labour law is but one of the points to be taken into 

consideration; social security and tax law being at least as important. Intermediaries in other Member 

States are used with the sole purpose of turning (temporary or seasonal) migration into posting. When, 

for example, a TWA recruits Polish workers for jobs in Sweden, the actual circumstances may not 

change according to whether the TWA is Polish or Swedish, but the legal situation does. Therefore, 
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blurring regulatory concepts and criteria also generate opportunities for non-compliance, resulting in 

violation of labour law and other (fundamental) rights of migrant workers” (cf. ETUC, 2016:20). Here 

the legal basis of the PWD is exploited and possible remedy would be to reduce the ‘(labour cost) 

advantages’ of posting compared to temporary or seasonal work. This would also limit ‘intra-EU 

posting of workers hidden social dumping in general’. 

 

NON APPLICATION OF PWD ‘HARD CORE’ EMPLOYMENT CONDITIONS 

Concrete practice: the ‘hard core’ terms and conditions of employment listed in Art. 3 (1) PWD 

applicable to posted workers are, in practice, often not properly implemented or enforced in the host 

Member States (cf. Cagnin, 2016:143). Strictly linked to the general argumentation-line of the present 

Essay. 

 

ABUSIVE (IL)LEGAL POSTING THROUGH (FRAUDULENT, NON-GENUINE) TEMPORARY AGENCY  

Concrete practice: posting through temporary agencies is seen as a very problematic form of posting 

(cf. van der Vlies, 2018:18) and often comes along in the form the temporary agencies established for 

that specific fraudulent posting purpose to abuse the posting of workers rules (cf. ‘letter-box’ 

companies and respective previous subsection on ‘Abusive illegal posting through letter box 

companies and artificial corporate companies’). As Wagner (2015:205) argues, several “situations are 

known where temporary agencies are established in certain countries with low labour costs in order 

to circumvent the application of labour standards which apply in MSs with high labour standards where 

the workers are sent to perform their work”. Also Orlandini (2019:68) notes the establishment of 

temporary work agencies in countries like Slovenia and/or Romania to then post worker e.g. to Italy”. 

The here described situations are expected to collocate in between the two forms of posting, ‘abusive 

legal posting’ and ‘illegal posting’ (cf. introduction of section ‘Link between posting of workers 

practices and hidden social dumping’)  

 

 

Other abuse of intra-EU posting of workers practices not necessarily (directly) linked to hidden social 

dumping 

 

For completeness here a list of potential abuse of intra-EU posting of workers practices that are non 

necessarily (directly) linked to the phenomenon ‘hidden social dumping’: 

1. at the time of hiring by a foreign undertaking, posted workers already reside and work in the 

place of performance of posted work, i.e. in the host country (cf. Adapt, 2016:18). 
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2. posted workers, regularly employed by the posting undertaking, whether he/she resigned or 

was laid off during the period of posting, continue to pursue their professional activities, 

mainly as undeclared work, in the host country (cf. Adapt, 2016:18)421.  

 

 

CHAPTER II: Legal evolution and weaknesses and shortcomings of the 

Posting Workers Directive(s) - from a hidden social dumping 

perspective 

 

As the present analysis shows (that), concrete hidden social dumping practices are often linked to the 

quest of which labour law is (actually) applicable to posted workers and in particular, which labour 

standards and conditions have to be guaranteed to posted workers: in practice this means that hidden 

social dumping practices are often linked to the quest to what extent working conditions and workers’ 

protection of the host state are allowed to be imposed foreign service providers the workers posted 

to the host state. The main objective of the present analysis is thus to examine how and to what extent 

the current ‘EU posting of workers legal framework’ and in particular the evolution of the Posting of 

Workers Directive obtains its objective to ‘entitle’ posted workers to at least similar working 

conditions, ‘remuneration’-levels and workers’ protections as the ones of the local host state 

employees and to what extent it leaves instead space for hidden social dumping practices.  

The Posting of Workers Directive 96/71/EC obliges employers to comply with a ‘core set’ of labour law 

provisions in the host country during the assignment period and should so contribute to prevent 

potential unfair (cost-)competition and hidden social dumping (‘downward pressure on social security 

schemes and working condition and workers’ protection’ and induced ‘race to the bottom’), the 

‘Enforcement Directive’ (PWED) was adopted as many EU countries continued to struggle in enforcing 

those ‘minimum’ employment standards set out by the PWD 1996 and noncompliance led and 

continued to lead to unfair (labour-cost) competition. The PWED was though especially focused on 

improving the implementation and the ‘enforcement’ of the ‘original’ PWD 1996 (by introducing a 

better coordination and mutual assistance, better information access etc.) and on avoiding its abuse 

and circumvention (by introducing explicit clarifying ‘genuine-posting criteria’ etc.). The PWED did 

though not really deal with the actual content of the PWD 1996 and its fundamental aspects like the 

list of ‘core set’ of terms and conditions of employment, their ‘extend of applicability’ to posted 

                                                           
421 In the cases referred to in point 1. and 2. (of the list) exchange of information plays a decisive role for the 
investigations carried out by the control bodies (cf. Adapt, 2016:18). 
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workers (Art. 3 PWD) or the potential clarifying of ‘maximum temporary posting’-aspect. As Cremers 

(2016:161) highlights, the Enforcement Directive cannot “alter the fact that the PWD in its original 

form does not sufficiently address the principle of equal pay for equal work in the same place’” and 

thus the proposal for a targeted Revision of the PWD was made, which should in fact, touch and clarify 

the core contents and concepts of the PWD-setting and should lead to a more accurate and 

harmonized interpretation of the PWD rules (especially after several highly controversial CJEU 

judgements like in the ‘Laval Quartet’-cases etc.). As the present analysis will show, the PWD 2018 did, 

in fact, address several of the highlighted weaknesses and shortcomings of the PWD 1996 and the 

PWED 2014, but was only moderately successful in tackling and resolving them (cf. section 2.4 

‘Shortcomings of the Revised PWD 2018’ and the section ‘Conclusions - Concluding Remarks’).  

The novelties of the Revised PWD 2018/957 allow to perceive how the European legislator today 

interprets ‘implements’ the ‘balancing between the economic and the social dimension of the EU’ (cf. 

Orlandini, 2018:65). There is no doubt that some new provisions of the new PWD 2018 tend to give 

national Member States (host states) more power and extended possibilities for preventing and 

contrasting hidden social dumping practices invested in by foreign enterprises and foreign service 

providers through the posting of workers to another MSs.  

In order to (really) understand if and how the current legal and practical setting around the PWD and 

its amendment and revision can effectively contribute to better prevent and contrast hidden social 

dumping arising from intra-EU posting of workers, it is useful to analyse the actual effective (legal) 

evolution of the PWD 1996-2018422 from a ‘hidden social dumping perspective’, which means 

highlighting potential ‘hidden social dumping’-loopholes and -shortcomings inherent to the PWD(s) 

legal setting linked to specific relevant CJEU case law and judgements.  

It has always to be taken into account that the specific ‘Posting of Workers Directive-legal-setting’ is 

only one single specific part of the overall ‘intra-EU posting of workers legal framework and setting’ 

(even if the PWD can be seen as its ‘core part’) which, for its part, is part of the even wider challenge 

of ‘ensuring the notion of fair labour mobility’ within the European Union423 (cf. Introduction of this 

present ESSAY 2). The specific ‘PWD-setting’ is thus (directly) connected to various other EU initiatives 

and legal acts (secondary legislation). Some of the most recent and for the present analysis most 

relevant, are:   

                                                           
422 from the adoption of the framework directive in 1996 across its ‘enforcement’ through the PWED 2014 and 
up to its targeted revision concluded with the adoption of the Revised PWD 2018/957. 
423 The intra-EU posting of workers is ‘only’ one (single specific) form of labour mobility (but is crucial to the 
functioning of the internal market for services, - cf. Barlsund and Busse, 2016:1). 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

135 
 

- the proposed Revision of the discipline of the ‘coordination of social security systems’424 which 

is, -besides the 2018 Revised PWD Directive 2018/975-, the most relevant recent initiative in 

regard to potential hidden social dumping425, - cf. Orlandini, 2018:64-65); 

- the TAW Directive which is directly linked to the Revised PWD 2018/957 

- the European Labour Authority426 (as part of the 15.03.2018 Social Fairness package) that is 

expected to contribute for a better ‘enforcement’ of the EU-PWD legal setting (for example by 

assisting and facilitating joint inspections in regard to suspected cases of fraud in the area of 

posting,- cf. EC factsheet 10/2019); 

- the new Directive on transparent and predictable working conditions 2019/1159;  

- the general European semester process with the NEEG etc…427.  

The PWD is thus embedded in a wide network of other EU-legislation and -rules of which several are 

actually being revised, corrected and updated in these recent years especially also in the course of the 

adoption of the European Pillar of Social Rights (EPSR) in 2017428. Whether the (practical) 

implementation of the EPSR can really ‘re-balance’ a healthy ‘social’ balance between economic 

freedoms and social and workers’ rights after two decades that “the economic rationale has been 

barely inflected in favour of the social rationale”429 (cf. AEDH Statement on EPSR and PWD), has still to 

be monitored and assessed in future.  

                                                           
424 The EU rules for the coordination of social security systems have been partly treated and discussed also in the 
present Essay (cf. respective section 1.2.1 ‘EU social security coordination’) and are recently in a modernisation 
process (in order to) to facilitate labour mobility, ensure fairness for those who move and provide better tools 
for cooperation between Member State authorities (cf. EC Leaflet 03/2018). This also includes the launch of the 
Electronic System of Social Security Information, which allows for a quicker and easier exchange of mobile 
workers’ social security information between Member States (cf. EC Leaflet 03/2018). 
425 And in regard to its potential repercussions on the systematic functioning of EU law and in particular on the 
systematic functioning of the ‘internal market’ 
426 The European Labour Authority (ELA – legal basis Art. 46 and 48 TFEU), established as a new decentralised EU 
agency (expected to be up and running in 2019 and to operate at full capacity by 2024), complements and 
facilitates the implementation of ongoing initiatives on the posting of workers and social security so as to ensure 
fair mobility. Latest developments 2019 (to the author’s information, not yet published in Official Journal): 
Agreement between the Parliament and Council reached on 14 February 2019, on 26 February, the EMPL 
Committee voted the provisional agreement, the vote in Plenary took place on 16 April 2019, on 13 June the file 
was adopted by the EPSCO Council and the final act was signed on 20 June 2019. 
(http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-
strengthened-industrial-base-labour/package-social-fairness-package). This new Authority should ensure that 
Union rules on labour mobility are enforced in a fair, simple and effective way (cf. citation Thyssen on the ELA on 
13.06.2019: „labour mobility and Free movement require rules that are fair, clear and effectively enforced”). 
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL establishing a European Labour Authority, 
amending Regulations (EC) No 883/2004, (EU) No 492/2011, and (EU) 2016/589 and repealing Decision (EU) 
2016/344 (not yet published in the Official Journal). 
427 For an updated list of current and programmed EU initiatives consult for instance EC Publication (08/2019) 
‘Social priorities under the Juncker Commission’. 
428 One fundamental weakness of the EPSR is the weak legal instrument chosen for it: Commission 
Recommendation.  
429 As already argued in the Introduction of this ESSAY 2, during the last two decades the balance between 
‘economic freedoms’ and ‘social and workers’ rights’ has often deflected in favour of economic freedoms at the 

http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-industrial-base-labour/package-social-fairness-package
http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-industrial-base-labour/package-social-fairness-package
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The PWD-setting can be considered as the core element of the ‘EU posting of workers legal framework’ 

and is directly linked to economic and social phenomenon ‘intra-EU posting hidden social dumping’ as 

well as integral part of the general ‘EU level normative redefinition-process’ in regard to social and 

workers’ rights (cf. Adaptland, 2018:2 Venturi; link to the EPSR 2017).  

 

CONTEXT: 

In order to better understand the developments of the Posting of Workers Directives(s) (based on an 

Internal Market legal basis, namely Articles 53(1) and 62 of TFEU) it is useful to shortly circumscribe 

the context. In its Political Guidelines430, the Commission undertook to promote a deeper and fairer 

Internal Market. The Union has established and ensures the functioning of an Internal Market which is 

based on a highly competitive social market economy, aiming at full employment and social progress. 

It is within this context that the targeted revision of Directive 96/71/EC on Posting of Workers was 

initiated the objective of the proposal is to ensure that the implementation of the freedom to provide 

services in the Union takes place under conditions that guarantee a level playing field for businesses 

and respect for the rights of workers (cf. COM2016/505/final:p.2).  

 

 

2.1. Shortcomings of PWD 96/71/EC – the ‘framework Directive’ 

 

Relevant summarized ambiguities, weaknesses and shortcomings of the PWD 1996 that leave space 

for ‘hidden social dumping’ (practices) are: 

 unclear criteria in relation to the scope of application of the PWD: 

o No maximum timeframe for the posting activity (note that according to Regulation 

883/2004 the tie limit of paying social contributions in the country from where the 

worker was posted from is 24 months and in practice and before the 2018 PWD 

Revision’s ‘maximum 12 (+ 6) months rule’ most MSs applied this same 24 months 

maximum timeframe also to the PWD431 

 Also in enforcement directive absent 

 Now in revised PWD 2018 12 months with possible extension of other six 

months 

                                                           
expense of social and workers’ rights. CJEU judgement’s ‘economic freedoms primacy tendency’ in the new 
millennium has been observed by various different scholars and authors as for instance Senatori (2018), Cremers 
(2015), Crespy and Menz (2015:753-754). 
430 EC Political Guidelines, 2014. 
431 Cf. CLR Report on the posting of workers (2013:166).  
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o Not clear criteria whether a worker is a posted worker (and whether a posting is a 

genuine posting) 

 This has been clarified, at least in part, by the PWED 2014 (and in particular by 

Article 4(3) PWED) 

o Not clear criteria in regard to required characteristics of the undertaking/enterprise 

that posts the workers: the term “established” has not been further explained in the 

original framework Directive; the PWED introduced the more explicit ‘genuine-link’-

concept) 

 Binding status and lack of effective control mechanism or rules that make it easy to issue PD 

A1-forms without fulfilling the necessary posting conditions and so facilitate the abuse of PD 

A1 forms thereby (potentially) contributing to hidden social dumping (cf. Vogel, 2016:35) 

o Generally the conditions of posting are not always rightfully fulfilled or applied (and 

thereby causing abusive practices with PD A1-forms) (cf. Vogel, 2016:39) 

 ambiguity of the concept of the ‘minimum rates of pay’ and their composition (cf. van der 

Vlies, 2018:21-22); especially in MSs that do NOT have set minimum wages by law or in 

collective agreements which the declared universally applicable (cf. Strohmayer, 2015:41) 

 ambiguity about the role of collective agreements of the host state (especially in regard to 

which labour law, working conditions and workers’ protection(s) to apply) 

 the ‘hard core’ terms and conditions of employment applicable to posted workers, in practice, 

are often not properly implemented or enforced in the host Member States (cf. Cagnin, 

2016:143) 

 information available (cf. Strohmayer, 2015:41): in order to (effectively) guarantee posted 

workers the in Art. 3 PWD listed ‘hard core’ terms and condition of employment of the host 

state, “receiving states have not done a good job at making available their overriding 

mandatory provisions in a sufficiently clear format, even though Article 4 (3) of the PWD432 

requires Member States to make such information available. Therefore, on the one hand, 

employers often find themselves unable to guarantee posted workers the required working 

conditions. On the other hand, posted workers are often unaware of their rights.” 

o Especially in regard to national minimum wage (cf. Strohmayer, 2015:41 and section 

2.1.1 ‘Ambiguity of MRP’) 

                                                           
432 Article 4 (3) of the Posting of Workers Directive specifically requires each Member State to “take the 
appropriate measures to make the information on the terms and conditions of employment referred to in Article 
3 generally available”.  
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 Article 4 (1) and (2) of the Posting of Workers Directive obliges Member States to cooperate. 

Such cooperation was nonetheless almost non-existent (cf. EC working document, 2012:para. 

3.2.1.4 – this has obviously changed with the adoption of the PWED 2014/67/EU). 

o As Art. 5 of the PWD 1996 is not sufficiently precise, the checks and monitoring 

mechanisms in the Member States are not effective and sufficient enough to control 

compliance of employers with the labour provisions on-site (cf. respective section 

1.4.2 on the ‘Concrete forms of hidden social dumping arising from intra-EU posting 

of workers’). It can be argued that as long as crime exists, existing checks and 

monitoring mechanisms apparently are NOT sufficient (cf. Strohmayer, 2016:42). The 

introduction of the PWED Enforcement Directive with its more detailed rules on 

checks and monitoring (Chapter IV ‘Monitoring compliance’ with Art. 9 ‘administrative 

requirements and control measures’ and Art. 10 ‘Inspections’ of PWED) proves that 

the legislator could have done more already from the beginning on. 

The various ambiguities and shortcomings of the original version of the Framework Directive 96/71/EC 

of 1996 have had various significant consequences that also directly touch the issue of hidden social 

dumping practices: (among other things) they led to the considerable legal uncertainty whether to 

apply and interpret the PWD 1996 as ‘minimum labour law directive’ or instead as ‘maximum free 

service provision directive’ and a concurrent set of highly controversial CJEU judgements (e.g. the so-

called ‘Laval-quartet’, where the Court, in fact, turned the PWD 1996 from a ‘minimum directive’ into 

a ‘maximum directive’).  

In order to prepare the grounds for this Essay’s main part, namely the examining, discussing and 

assessing of the impact of the Enforcement Directive 2014/67/EU and the Revised PWD 2018/957 on 

‘intra-EU posting of workers hidden social dumping’, this section shortly discusses the two most 

relevant ambiguities and shortcomings of the original Framework Directive 96/71/EC in regard to the 

present Essay’s analysed topic: 

- The ambiguity of the concept and composition of ‘minimum rates of pay’ (MRP)” and  

- the “ambiguity about the role and the applicability of collective agreements in the context of 

the PWD”.  

These two PWD’s 1996 relevant ambiguities that left space for ‘intra-EU posting of workers hidden 

social dumping (practices)’ are further on shortly discussed. 

 

 

2.1.1. Ambiguity of the concept ‘minimum rates of pay’ and its constituent elements 
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Since hidden social dumping describes the practice of gaining competitive advantage by ‘unfairly’ 

undercutting labour costs in another EU MS (competitive practice played on the variable ‘labour cost’, 

cf. ESSAY 1 of the present dissertation), and since the variable ‘labour cost’ highly depends on and is 

strictly linked to (respectively) applied wage-setting rules, the concept ‘minimum rates of pay’ 

guaranteed to posted workers according to Art. 3 of the PWD 1996 plays a major and fundamental role 

in determining whether the EU posting of workers rules potentially leave space for hidden social 

dumping (practices).  

The PWD’s 1996 ‘ambiguity’ in regard to the actual constituent elements that determine the ‘minimum 

rates of pay’, to which the posted worker is entitled “according to the nucleus of the host state’s 

mandatory rules in regard”, is problematic from the host state perspective as well as from perspective 

of the posting undertaking (foreign service provider)433: 

- from the perspective of the host state it would be important to be able to clearly and explicitly 

identify all the constituent elements (components) of the ‘minimum rates of pay’ in order to 

be able to determine the exact ‘amount’ of the ‘minimum rates of pay’ to which the posted 

worker is actually entitled (“according to the nucleus of the host state’s mandatory rules in 

regard”)  

- On the other hand, from the perspective of the foreign service provider, it is important to be 

able to exactly identify “which components of the sum actually paid to the posted worker can 

be taken into account for the calculation of the ‘minimum rates of pay’ of the host MS” Van 

der Vlies (2018:21).  

The provisions of the PWD 1996 (in particular Art. 3 PWD) neither provide a clear and exact 

determination of the constituent element434 of the ‘minimum rates of the host member state’, nor a 

clear explanation on the role and applicability of collective agreements of the host state435 which, in 

practice, are directly and strictly linked to the determination of several components of the ‘minimum 

rates of pay’436.  

The PWD 1996 only clearly states that that overtime rates are included to the concept ‘MRP’437 (cf. Art. 

3(1)(c) of PWD 1996438), that contributions to supplementary occupational retirement pension 

                                                           
433 The ambiguity in regard to the effective constituent elements of the ‘MRP’ is directly and strictly linked to 
ambiguity in regard of the ‘role and applicability of collective agreements’, - they actually work in conjunction. 
434 Or also ‘constituent components’.  
435 especially if the host country does not have a system of generally applicability of collective agreements.  
436 As already mentioned and further discusses, such (legal) uncertainty led to concrete ‘intra-EU posting hidden 
social dumping practices’ like e.g. the Atlanco Rimec that posted Portuguese workers to the Netherlands to work 
on the construction of the A2-highway in Maastricht unfairly but by the time not fraudulently adding housing 
costs (moreover exorbitant high – more than 6 times higher than the actual housing cost was) to the calculation 
of the ‘minimum rates of pay’ of the host MS (this apart from and additional to the ‘general’ lower labour cost 
of Portuguese workers compared to Dutch workers).  
437 Note that the Revised PWD 2018/957 changed the concept ‘MRP’ into ‘remuneration’. 
438 note: no amendment in regard neither by the PWED nor by the revised PWD. 
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schemes are excluded (cf. Art. 3 (1)(c) PWD 1996, not changed) and that allowances are generally 

considered as part of the ‘MRP’ (literally “minimum wage”), unless they are paid in reimbursement of 

expenditure actually incurred on account of the posting such as the expenditure on travel, board and 

lodging”439 (cf. paragraph 7 of Art. 3 PWD 1996). Hence, the costs for accommodation during the 

posting period cannot be deduced from the minimum wage of the posted worker as it had happened 

for instance in the Atlanco Rimec 2014.  

Note that the recent ammattiliitto ry v ESA CJEU judgement440 provided more details about the 

constituent elements of ‘MRP’ (now ‘remuneration’, - cf. section 3.1.1 ‘ammattiliitto ry v ESA CJEU 

judgement and its repercussion o the Revised PWD 2018/957 in Chapter 3 on recent EU case law in 

regard to hidden social dumping practices) by ruling that besides the gross wage and the by Art. 3 (1)(c)  

of PWD 1996 explicitly mentioned ‘overtime rates’, also the components ‘daily allowances’441, 

‘compensation for daily travelling time’ and a ‘minimum paid annual holiday’442 are included (cf. 

ammattiliitto judgmenet para. 46, para. 52 and paras 64-70)  

The composition of the minimum rates of pay remained thus subject to ambiguity also despite EU case 

law in regard. As the European Commission (2016:11) clearly stressed out “the lack of a clear standard 

generates uncertainty about rules and practical difficulties for the bodies responsible for the 

enforcement of the rules in the host Member State, for the service provider when determining the 

wage due to a posted worker and for the awareness of posted workers themselves about their 

entitlements.” The equivocality in regard to the concept ‘MRP’ is actually co-caused by the ambiguity 

about the role and the applicability of collective agreements of the host state discussed in the next 

section. Note that this fundamental crucial aspect of the “role and the applicability of host states’ 

collective agreements” is also discussed in the respective subsection ‘PWD functioning: role and 

applicability of collective agreements of the host state’ of section 1.2.2, in the respective subsection 

‘Extension of the role and applicability of host states’ universally and generally applicable collective 

agreements to ALL sectors’ of section 2.3.2 ‘Clarifications of the Revised PWD 2018/957’, as well as in 

the respective section 3.2.1 ‘Role and applicability of host states’ collective agreements in recent CJEU 

‘posting of workers hidden social dumping’ judgements’ of Chapter III). 

 

 

                                                           
439 note that in the 2018 Revised PWD the concept “allowances or reimbursement of expenditure to cover travel, 
board and lodging expenses for workers away from home for professional reasons” is inserted as point (i) into 
the ‘hard core terms and conditions of employment’-list of Art. 3 (1) Revised PWD Directive 2018/957. 
440 CJEU 12.02.2015 Judgment in Case C-396/13, EU:C:2015:86 Sähköalojen ammattiliitto ry v Elektrobudowa 
Spółka Akcyjnademonstrate; note: Sähköalojen ammattiliitto ry, a Finnish trade union in the electricity sector, 
and Elektrobudowa Spółka Akcyjna (ESA), a Polish company that posted 186 workers to Finland (cf. van der Vlies, 
2018:22);  
441 Ibid, para. 46 and para. 52 
442 Ibid, paras 64-70. 
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2.1.2. Ambiguity about the role and applicability of collective agreements in the context 

of the PWD(s) 

 

 

The ambiguity how to apply provisions and remuneration settings deriving from collective agreements 

of the host state has been since ever an ambiguous undertaking; - for example in the context of the 

above discussed ‘clear and exact’ determination of the constituent elements of ‘MRP’ (now 

‘remuneration’). As already discussed in section 1.2.2 ‘Labour entitlements of intra-EU posted 

workers’, the Rüffert-rule had sensitively limited the role, scope and applicability of collective 

agreements of the host state to posted workers’ behalf as the CJEU ruled that the provisions of Article 

3 (8) may be only used by States that do not have a system for declaring collective agreements. This 

aspect has been already discussed in section ‘Labour entitlements of intra-EU posted workers’ and its 

subsection ‘PWD functioning: role and applicability of collective agreements of the host state’, and will 

be discussed in section ‘Clarifications of the Revised PWD 2018/957’, as well as in the respective 

section of Chapter III in regard to the ESA judgement). 

 

 

2.2. Clarifications and shortcomings of the ‘Enforcement directive’ PWED 

2014/67/EU 

 

The implementation, monitoring and enforcement of the EU co-ordination provisions has, in the first 

place, to be guaranteed at a national level by public authorities, competent institutions, social 

partners, judges, representatives of non-governmental organisations (NGO) and other experts, that 

need to take decisions or give advice innumerous cases submitted to them. While for years, the 

European Commission did not see monitoring and enforcement as one of its top priorities, that has 

changed443 (cf. ETUC Report 2016:66).  

The Posting of Workers Enforcement Directive 2014/67/EU (PWED) was adopted as many EU countries 

continued to struggle in enforcing the posting conditions applicable under the PWD 1996 (e.g. the 

minimum employment standards set out by the PWD 1996444 etc.) and noncompliance led to unfair 

                                                           
443 It seem, in fact, that always more attention is paid to the operational side, not least by the Commission 
Juncker: “making sure existing European laws are properly applied and enforced (..) cooperating with Member 
States, the Social Partners and civil society to help create a supportive environment for delivering the Union’s 
policy objectives. We will in particular step up our efforts on the enforcement agenda, because even the best 
law is useless unless it delivers real results on the ground” (cf. COM (2016) 710:3).  
444 As Strohmayer, (2015:43) argues, “Member States raised concerns that employers were not fully complying 
with the minimum levels of protection outlined in Article 3 of the Posting of Workers Directive.”. 
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competition and hidden social dumping (e.g. abuse of ‘letterbox companies’)445. The PWED should 

therefore ensure that the rules and safeguards laid down in the PWD are better applied and enforced 

in practice446. The PWED thus establishes a regime for better and more uniform application and 

enforcement of the rights that posted workers are entitled to under the original Posted Workers 

Directive 96/71/EC by extending the administrative requirements (explicit posting-criteria, clear 

posting undertaking’s characteristics criteria etc.) and control measures (close(r) administrative 

cooperation between MSs, IMI system, more effective monitoring, improved access to information447 

etc.) and by giving more powers to national authorities to combat cases of abuse, and to coordinate 

their (monitoring and information exchange) activities448. The PWED aims to improve local compliance 

with the core set of labour law, through general enforcement measures and specific new employer’s 

obligations449 (prior notifications of posting, the appointment of a liaison person for the authorities 

and the keeping of social documents available450 etc.). 

The EPWD 2014 builds on the principles of information exchange and enforcement laid out in Articles 

4 and 5 of the PWED but also covers monitoring and compliance in order to achieve efficient cross-

border enforcement of the posted worker´s rights. It intervenes, in fact, mainly on following five main 

issues, all aimed at effectively improving the ‘fair’ implementation of the posting of workers rules and 

prevent fraud and abuse of the posting of workers-status and -rules: 

1. Introduction of specific posting criteria to (better) recognize genuine and abusive posting 

2. Improved access to information for both actors involved in a posting situation (the ‘posting 

undertakings’ and the posted workers) 

3. Enhanced cooperation between the MSs involved in a posting situation and between the 

different monitoring and control authorities (mutual assistance, IMI-system information 

exchange, transnational recognition of sanctions/cross-border enforcement of administrative 

penalties and fines) 

4. Improved monitoring and compliance which sets out what information requirements Member 

States can impose on companies posting workers to work in their territory  

5. Enforcement of the defence of rights and Joint and several liability 

                                                           
445 Directive 2014/67/EU clearly refers to the principle of abuse of EU law (cf. Adapt, 2016:12); cf. e.g. Recital (7) 
of the PWED that addresses the PWED as “to prevent, avoid and combat abuse and circumvention of the 
applicable rules by undertakings taking improper or fraudulent advantage of the freedom to provide services 
enshrined in the TFEU and/or of the application of Directive 96/71/EC” (cf. Adapt, 2016:12).  
446 Note that according to Strohmayer, (2015:43) the PWED Enforcement Directive “does not necessarily require 
Member States to introduce new measures or laws. It might even be the case that existing national systems are 
already ensuring sufficient enforcement of the Framework Directive and therefore already comply with the 
Enforcement Directive.  
447 Improved access to information for both, ‘posting undertakings’ and posted workers. 
448 cf. EC leaflet 03/2018. 
449 strict compliance requirements are, in fact, being imposed on employers. 
450 e.g. employment agreement, payslips, and time-sheets (for the particular Belgian case?). 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

143 
 

In order to better understand the actual relevant clarifications and shortcomings of the EPWD and 

their impact, they will be separately analysed according to the above mentioned 4-5 main ‘fields of 

intervention’:  

 

 

2.2.1. Indicators of a genuine posting - Explicit genuine posting-criteria to prevent fraud, 

abuse and circumvention of the PWD 96/71/EC posting rules 

 

The fraud, abuse and circumvention of ‘(intra-)EU posting rules’ is tried to be tackled in particular by 

Art. 4 of the Enforcement Directive 2014/67/EU (PWED)451 that draws a common framework for all 

MSs for defining and identifying genuine posting by introducing specific and explicit criteria to better 

define (the) genuineness of posting. It is, in fact, aimed at better identifying genuine posting by 

detecting abusive situation of posting through an ‘easier’ identification a wrong application of the 

posting criteria and an ‘easier’ identification and differentiation of an enterprise’s ‘genuine posting’ 

from an enterprise’s ‘abusive posting’ directly challenging the abuse of posting by ‘letterbox 

companies’, which has been a rather diffused in practice (cf. Cremer and respective section 1.4.2 

‘Concrete forms of hidden social dumping arising from intra-EU posting of workers’). According to 

Cagnin (2016:147), Art. 4 is one of the most significant and innovative Articles as it specifies the criteria, 

-factual elements’ to identify genuine postings-, to identify illegal postings according to required 

‘posting undertakings’ characteristics’ and required ‘posting practice characteristics’ (e.g. the 

‘temporarily-variable’). 

Precisely, Art. 4 PWED in paragraphs 2 and 3 lists “factual elements” (or ‘posting criteria’) that that are 

deemed to be necessary for a genuine posting452 and are intended to assist competent authorities 

when carrying out checks and controls and where they have reason to believe that a worker may not 

qualify as a posted worker (under Directive 96/71/EC):  

- Paragraph 2 of Art. 4 regards the determination whether an undertaking genuinely performs 

substantial activities in the state from which workers are posted (= ‘sending state’ or ‘MS of 

establishment’), other than purely internal management and/or administrative activities in the 

sending state. Apparently this is aimed at preventing the widespread past abusive practices 

based on the abuse of so-called ‘letterbox companies’, (cf. also Vogel, 2016:39, Cremers..).  

                                                           
451 Full denomination of Art. 4 of PWED: ‘Identification of a genuine posting and prevention of abuse and 
circumvention’ (part of Chapter I ‘General Provisions’). 
452 [also in text?!?] note that they are still ‘only’ indicative factors in the overall assessment to be made – cf. Art. 
4(1) and the failure of satisfying one (or even more) of the factual elements set out in paragraphs 2 and 3 does 
not automatically preclude a situation from being characterised as one of posting, - cf. Art. 4(4)  WEAKNESS in 
implementation!! 
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- Paragraph 3 of Art. 4 lists factual elements that should help to assess whether a posted worker 

carries out his or her work in the MS other than the one in which he normally works really 

‘only’ temporarily, hence, for a limited period of time453 (the ‘temporary principle and 

requirement’ is the basic feature on which posting is based on). Note that this paragraph 

derives most of the criteria from the social security administrative rules. Concretely these 

‘factual elements regarding some of the posting characteristics’ are/regard: 

o The nature of the activities [Art. 4(3e)] 

o Expectations that the posted worker will resume working in the MS from which he/she 

is posted from [Art. 4(3d)] 

o Limited time period but still not defined… and the declaration of the date on which 

the posting starts [Art. 4(3a and b)] 

In providing a sort of identification of the possible consequences of ‘fraudulent, abusive’ posting, 

recital 11 holds that “where there is no genuine posting situation and a conflict of law arises, due 

regard should be given to the provisions of Regulation (EC) No 593/2008 of the European Parliament 

and of the Council (‘Rome I’) or the Rome Convention that are aimed at ensuring that employees 

should not be deprived of the protection afforded to them by provisions which cannot be derogated 

from by an agreement or which can only be derogated from to their benefit” (See in particular Art. 8.1 

of Regulation 593/2008, as mentioned above; cf. Adapt, 2016:13). Note that the transposition into 

national law is rather significant but according to Adapt (2016:13) the aspect of how to transpose into 

national law the EU principle of the abuse of rights is rather differently approached among the MSs (at 

least among the MSs analysed by the Enacting project-partners: Belgium, Germany, Italy and Romania; 

cf. Adapt, 2016:13ff for a more in detailed discussion in regard454).  

 

SHORTCOMINGS AND WEAKNESSES: 

- The PWED’s enforcement rules would (in theory) be effective in their aim, but unfortunately 

neither the ‘factual elements’ in regard to the ‘sending-undertaking-characteristics’ (Art. 4(2) 

                                                           
453 Cf. Art. 4 (3) (a).  
454 As Venturi (2016) in Adapt 2016:13ff argues. “the first point to be addressed is whether, according to the 
Directive, the discipline of the abuse of rights necessarily needed specific transposition. The Enacting partners 
consider this as a major point and it is quite a shared view among them that a specific provision of national law 
regulating the consequences of fraudulent and abusive practices in posting would be absolutely recommendable 
and worthy in order to let national interpreters have a clearer framework of the enforcement measures 
concretely applicable at national level, the provisions of Art. 4 of the PWED, interpreted with the reference to 
Rome I indicated in Recital 11 of Directive 2014/67/EU, could probably be considered as clear enough for the 
interpreters even if not expressly transposed”. In fact, always according to Venturi (2016) in Adapt 2016:14 “the 
indicators provided by Art. 4 are sufficiently clear and directly applicable at national level by the competent 
administrative Authorities and by judges, through the indicated method of the ‘overall assessment’. And the legal 
consequence of fraud, as clearly pointed out by Recital (11) PWED, is the application of Rome I, provided that 
‘where there is no genuine posting situation and a conflict of law arises, due regard should be given to the 
provisions of Regulation (EC) No 593/2008’” (cf. Adapt, 2016:13ff for a more in detailed discussion in regard). 
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PWED) nor the ‘factual elements’ specifying some theoretically obliged ‘posting-

characteristics’ (Art. 4(3) PWED) are singularly binding (as stated in para. 4 of Art. 4455) and 

‘sanctionable’ and thus remain ‘only’ indicative measures (in the overall assessment to be 

made as stated in para. 1 of Art. 4 PWED).   

- most of the explicit introduced ‘posting criteria’ (or ‘factual elements) do not add anything 

really and substantially new. It simply makes the already in many MSs applied criteria (more) 

“official” but does not take any bold steps (cf. Strohmayer, 2018:44) especially in regard to 

clarifying the fundamental aspect of what constitutes and defines ‘temporarily’; - notably a 

maximum timeframe for such a posting activity is still absent but will be introduced with the 

Revised PWD 2018 (cf. respective section 2.3 ‘Clarifications of the Revised PWD 2018’) 

- note that the ‘factual elements’ listed in paragraphs 2 and 3 of Art. 4 PWED are still ‘only’ 

indicative factors in the overall assessment to be made – cf. Art. 4(1) and the failure of 

satisfying one (or even more) of the factual elements set out in paragraphs 2 and 3 does not 

automatically preclude a situation from being characterised as one of posting, - cf. Art. 4(4)  

this represents a clear WEAKNESS for a proper and clear implementation and for the binding 

nature and legal consequences of non-compliance (no sanctions possible, right?) 

- With regard to the genuine character of the posting company (here ‘posting undertaking 

characteristics’) the Directive has several references to the issue of the condition that the 

employer is genuinely established in the ‘sending’ country. Cremers (2016:160) argues that the 

PWED does, however, “not touch on the fundamental question of what will have primacy in 

future court cases” and questions whether it will be possible for the host country to call a 

company non-genuine if that company is formally established in another country, and 

legitimized by that country’s deregulated corporate system or whether the CJEU will give 

instead primacy to the freedom of establishment and the freedom to provide services (both 

belonging to primary EU law, as laid down in the Treaty). 

 

2.2.2. Improved access to information for posting undertakings and posted workers 

 

Chapter II which consists of the only Art. 5 ‘Improved access to information’, contains measures to 

ensure improved access of information and transparency that is, at least on paper, enhancing a better 

enforcement of the PWD by ‘empowering’ both the undertakings that know (and are effectively 

informed on) what they have to expect and the posted workers that to know about their rights. Within 

these measures paragraph 2 (a) and (b) obliges MSs to set up a clear and accessible multi-lingual 

                                                           
455 Art. 4(1): “…the failure of satisfying one (or even more) of the factual elements set out in paragraphs 2 and 3 
does not automatically preclude a situation from being characterised as one of posting”. 
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“official national website” (free of charge), which clearly indicates which terms and conditions of 

employment apply to workers posted to their territory (which parts of the national and regional law 

are to be applied to workers posted to their territory) and furthermore, which collective agreements 

are applicable and to whom (Art. 5 (2) (b)).  In addition, according to Art. 5(2)(c)456, MSs must provide 

workers with information on the procedures to lodge complaints. Transparent information on terms 

and condition to apply to posted workers is fundamental to prevent and contrast hidden social 

dumping (practices).  

 

2.2.3. Enhanced administrative cooperation between MSs, mutual assistance, information 

exchange, IMI system and cross-border enforcement of sanctions 

 

According to the principles established in Articles 4 and 5 of the PWED (‘specific posting criteria’ and 

‘improved access to information’ respectively), Directive 2014/67/EU (Enforcement Directive – PWED) 

enhances a close cooperation between MSs laying down of its terms in order to make the activities of 

each individual operators more effective and timely (cf. Adapt, 2016:17). Hence, Chapter III 

(‘Administrative Cooperation’) of the PWED requires Member States’ direct commitment to the 

realization of close administrative cooperation and mutual assistance in order to facilitate the practical 

application of the provisions of the PWD framework Directive of 1996, for the protection of workers 

employed in cross-border services (cf. Art. 6, paragraph 1) and Art. 21 PWED requires the competent 

national authorities of all Member States to exchange and assist each other using the Commissions 

Internal Market Information (“IMI”) system (cf. Art. 21 of Chapter VII PWED). Within the ‘rules on the 

administrative cooperation’, Art. 6 PWED defines and sets specific time limits457 for national authorities 

to respond to requests by other Member States and requires the national authorities, within their own 

borders, to carry out checks and investigations regarding employers (‘posting undertaking 

characteristics and criteria/factual elements’) and the posting conditions (investigation of any non-

compliance or abuse of applicable rules on the posting of workers,- cf. Art. 6(2) PWED). Note that it is 

Art. 7 of PWED clarifies the role of the MSs in the inspection of the terms and conditions of 

employment to be complied with according to PWD 1996 and/or in ensuring compliance with the 

conditions applicable under the PWD and the PWED (cf. Van der Vlies, 2015:25). The Member States 

have to do provide all of the “mutual administrative cooperation” free of charge (cf. Art. 6(9), cf. 

Strohmayer, 2018:46) and if there are any persistent difficulties with meeting (information exchange)-

                                                           
456 Art. 5(2)(c) literally: “description of the procedures to lodge complaints”. 
457 Art. 6(6) PWED: 2 days in urgent cases and maximum 25 working days for all other requests. This allows a 
faster transfer of required information through closer cooperation between sending- and host-state.  
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requests (e.g. a MS’s refusal to supply information), Member States may inform the Commission (via 

the IMI system) which will then “take the appropriate measures” (Art. 6(5) PWED). 

As Fabrizi, R. et al. (2016) in Enacting project Adapt (2016:17) rightly argue, “this obviously has an 

impact on the concrete accomplishment of surveillance in the different EU Member States, since 

information sharing can help both the authorities of the host country and those of the country of 

establishment of the posting undertaking to acquire several useful elements for the purposes of the 

specific investigation about the authenticity of the posting and, more generally, the discovery of any 

further irregularities relating to employment and social legislations”. 

In regard to the requirement to use the Commission Internal Market Information (‘IMI’) system458, Art. 

21 of the PWED states that administrative cooperation and mutual assistance through the IMI system, 

shall be used also for the provisions of the articles 6, 7, 10(3), 13, 14 and 15 (cf. Enacting Adapt, 

2016:36). Given that the exchange of information through IMI system is faster and more effective than 

ever before (cf. Enacting Adapt, 2016:36) this enhances prevention of potential hidden social dumping 

practices arising from the intra-EU posting of workers. More precisely:   

- The ‘IMI’ system originates from Article 4 of the Posting of Workers Directive and many other 

Union acts that require Member States to cooperate and exchange information free of charge 

in order to supervise labour conditions and prohibit abuses or unlawful transnational activities 

but at the same time, these Union acts for the most part do not arrange for practical means to 

implement such administrative cooperation and exchange of information between the 

Member States. The ‘IMI’ Regulation (EU) No 1024/2012459 sets out a new framework for the 

appropriate practical arrangements and implements the Internal Market Information System 

or (‘IMI’ system), which is a software system for information sharing which the competent 

authorities from all EU Member States can access via the internet (cf. Strohmayer, 2015:31) 

- Art. 22 of the Enforcement Directive 2014/67/EU amends the Annex of  ‘IMI’ Regulation (EU) 

No 1024/2012460  

Furthermore, Chapter VI ‘Cross-border enforcement of financial administrative penalties and/or 

fines’ expands the administrative cooperation to the cross-border enforcement of administrative 

penalties and fines which MSs have imposed on an employer for violating the applicable rules on 

                                                           
458 The IMI system supports the competent authorities in the identification of their corresponding authorities in 
another Member State, in the management of the exchange of information, including personal information, 
overcoming the limitation of language barriers on the basis of predefined procedures and pre-translated 
questions concerning posting companies and posted workers (cf. Enacting Adapt, 2016:36). 
459 IMI’ Regulation (EU) No 1024/2012 of the European Parliament and of the Council of 25 October 2012 on 
administrative cooperation through the Internal Market Information System and repealing Commission Decision 
2008/49/EC (the IMI Regulation). 
460 Full denomination of ‘IMI’ Regulation: “Regulation (EU) No 1024/2012 on administrative cooperation through 
the Internal Market Information [‘IMI’] System”. Note that the ‘IMI’ Reg. has been also amended in other 
occasions (– cf. updated and amended version of IMI Reg.). 
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posting of workers (in another MS). The receiving state that issued a fine can request the sending state 

to recover the fine as soon as possible (cf. Art. 16 PWED). Hence, this provides (for) the transnational 

recognition of sanctions (Art. 15(1)) and “consequently, a fine for a Dutch company for non-compliance 

with the PWD by the German Labour Inspectorate can be requested to be collected by the Dutch 

competent authority” (cf. Van der Vlies, 2018:26).  

 

SHORTCOMING AND WEAKNESS:  

In view of the decisive strengthening of the system of administrative cooperation promoted by the 

PWED, Fabrizi, R. et al. (2016) in the Enacting project Adapt (2016:18) find that “at the moment, in 

some Member States there are some critical issues ranging from a lack of interconnection among the 

databases that allow to find the information needed to analyse the phenomenon and carry out focused 

inspections to the poor use of instruments of international cooperation by the operators”. 

It would have to be further examined whether, in reality, the new terms of 2 and 25 working days 

specified in the Directive 2014/67/EU for the responses, respectively, to urgent and ordinary requests 

are sufficient to ensure an efficient exchange of information (cf. Enacting Adapt, 2016:19). 

Always in regard to the enhanced cooperation between MSs set down in Articles 6 and 7 of the PWED, 

Strohmayer (2015:47) argues that most MSs have in any case already fulfilled the rules and 

requirements set out in Art. 6 PWED before the Enforcement directive came into force. 

In regard to the IMI system, Art. 3(2) of IMI Regulation states that “nothing in this Regulation shall have 

the effect of rendering mandatory the provisions of Union acts which have no binding force” – which 

is a substantial Weakness of EU information exchange. 

Always in regard to the ‘IMI’ system the difficulty of reading this data, due to linguistic differences has 

been only partially solved by the machine translation system present on the IMI platform (cf. Enacting 

Adapt 2016:19). Furthermore, as Vanden Broeck (2016) in Enacting project Adapt (2016:64) highlights, 

among other pitfalls “there is a lack of ‘red flags’ warnings (alarm notifications function) to the sending 

State461” that could also be useful in case of letterbox companies for instance. 

In regard to the cross-border enforcement of administrative penalties and fines, Vogel (2016:42) 

rightly observes, that that provision “is, however, more about the procedure for the recovery of fines 

and/or penalties and stresses the importance of mutual assistance in this regard between competent 

authorities of the Member States involved (cf. also Art. 15 of Enforcement Directive). It is of course a 

good thing that procedures are in place for the recovery of fines and/or penalties, in case these are 

wrongfully levied. This, however, does not say anything about the levying of penalties/fines and about 

how high the penalties/fines should be.”  

                                                           
461 A practice that is for instance often applied by the Belgian labour inspectorate by communicating the results 
of wage back payments as a result of their injunction (cf. Enacting Adapt, 2016:64). 
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Furthermore, as Fabrizi, R. et al. (2016) in Enacting project Adapt (2016:19) argue it must be stressed 

that “following the transposition in each Member State, the provisions of Chapter VI will be applied 

only on a residual basis, i.e. when the requesting authority is not able to proceed independently with 

the notification of the decision or its implementation for the recovery of the fine, under the provisions 

and procedures laid down by domestic law”. 

 

 

2.2.4. More effective monitoring and compliance with the obligations set out in the PWD 

96/71/EC and inspections – ‘monitor- and control-competence’ assignment  

 

On the background that the Framework Directive left the decision of ‘how’ to monitor and enforce the 

PWD provisions to the MSs (hence, to the national level462 in accordance with Union law463), the PWED 

now explicitly allows464 MSs to introduce monitoring and compliance requirements that foreign 

employers have to observe465 (without having to fear a potential violation of the free movement of 

services for instance466). As Cremers (2016:160) rightly notices “with the Enforcement Directive the 

harsh ECJ judgment in the Luxembourg case (C-319/06 in 2008) that control of the employment 

relationship is an exclusive competence of the sending country is abandoned”. Several recitals of the 

Enforcement Directive deal, in fact, with the competence of the host state: Recital 8 assigns the 

competence to the competent authority of the host Member State to examine the “constituent factual 

elements characterising the temporary nature inherent in the notion of posting, and the condition that 

the employer is genuinely established in the Member State from which the posting takes place” (cf. 

Recital 8). 

In particular, Art. 9 (1) (a-f) PWED sets out several explicit measures and obligations that the service 

provider can be asked to fulfil (hereinafter ‘accepted measure’) and so facilitates the host state to 

effectively execute factual controls at the workplace. Very importantly, Art. 9(1)(a) obliges the service 

                                                           
462 cf. also Art. 7 PWED on the Role of the MSs in the inspection of the terms and conditions of employment to 
be complied with according to PWD 1996 and/or in ensuring compliance with the conditions applicable under 
the PWD and the PWED.  
463 The first paragraph of both Art. 9(1) and Art. 9(2) of the PWED rules that the by the host state imposed 
administrative control measures and requirements “are justified and proportionate in accordance with Union 
law”. 
464 Art. 9(1) uses the literal wording “MSs may in particular impose following measures”. Note the non-binding 
term ‘may’, but at least MSs are allowed to without violating the free provision of services for instance.  
465 According to Strohmayer (2015:45), these administrative requirements were already established practice and 
seen as ‘justified and proportionate in accordance with Union Law’ in most MSs even before the EPWD entered 
into force.  
466 According to Strohmayer, (2015:45), in most Member States “these administrative requirements were already 
established practice, even before the Enforcement Directive entered into force” but with the PWED they are now 
‘officially’ accepted to be ‘justified and proportionate in accordance with Union Law’.  
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provider to inform the responsible authority in the host state about relevant information on the 

posting (practice) (identity of the service provider, anticipated number of posted workers, anticipated 

duration and planned beginning and end date of the posting, address of the workplace, nature of the 

posting-service justifying the posting467) to the receiving state at the commencement of the posting in 

order to so effectively allow the receiving state to provide for factual control at the workplace. Cremers 

(2016:160) criticises the fact that the notification of the planned posting (that is in fact a basic tool and 

starting point for any control) has to be done ‘at the latest at the commencement of the service 

provision’ as rather symbolic. 

On the other hand, an important fact is that according to Art. 9(1)(b) of the PWED the obligation to 

provide an employment contract or an equivalent document within the meaning of Directive 

91/533/EEC468 is explicitly included in the list of the ‘accepted measures’ (cf. Cremers, 2016:160). 

According to Strohmyer (2015:45), Article 9 of the Enforcement Directive will have the effect of a more 

coordinated effort and more uniform administrative requirements throughout the Member States. 

In the light of Articles 4, 6 and 7, Art. 10 (1) of the Enforcement directive, Art. 10 PWED (‘Inspections’) 

ensures that appropriate and effective checks and monitoring mechanisms provided in accordance 

with national law and practices are put in place and that the authorities designated under national law 

carry out effective and adequate inspections on their territory in order to control and monitor 

compliance with the provisions and rules laid down in Directive 96/71/EC […] and guarantee the proper 

application and enforcement of the original PWD’s relevant provisions. Art. 10 (1) allows competent 

authorities of Member States to make a risk assessment in order to identify sectors with relatively high 

share of vulnerable posted workers, which require more random checks or inspections than other 

sectors (cf. Van der Vlies, 2018:26).  

 

WEAKNESS AND SHORTCOMINGS: 

- The Enforcement Directive does NOT require Member States to introduce a specific 

notification system (cf. Strohmayer, 2015:44-45).  

- Note that as the EPWD does NOT oblige MSs to introduce specific requirements but merely 

outlines what requirements might be justified and proportionate (going forward) and it falls 

                                                           
467 Cf. the ‘exemplar list’ of (possible) ‘relevant information’ of Art. 9(1)(a)(i) that the receiving state can claim 
from the sending-state. 
468 Directive 91/533/EEC guarantees every worker in Europe proof of an employment relationship. 
In earlier research, it was called the most poorly implemented EU Directive (cf. Cremers, 2016:160 footnote 12 
referring to Cremers, 2011). 
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short on its promise to simplify national administrative requirements and control measures, 

which it lays out in its recitals 23 to 33469 

Art. 9 (3) underlines that nothing in this Article 9 shall affect other obligations deriving from the Union 

legislation, including those deriving from Reg. (EC) No 833/2004 and those under national law 

regarding the protection or employment of workers provided that the latter are equally applicable to 

undertakings established in the MS concerned and that they are justified and proportionate;   

- One fundamental weakness of the PWED is that it leaves on the ‘only’ shoulder of national 

systems (even if extending in particular the host state competence) the duty to take action in 

contrasting fraudulent use of the posting of workers rules. Also recent CJEU judgements as 

Rosa Fussschiff and Atlun470 show that the enhanced collaboration between the MSs does not 

really take place in practice or remains (stuck) on a pure ‘formal’ level (cf. Orlandini, 2018:64-

65). The European Labour Authority (ELA) should fill exactly this gap by enhancing a real, 

effective transnational cooperation between the respective national labour inspection 

organisms and so prevent fraudulent practices and the exploitation of posting of workers rules 

and so also effectively contrast (hidden) social dumping471 (e.g. in regard to social security, - 

cf. Orlandini, 2018:65)472.   

 

 

2.2.5. Enforcement of the defence of rights and Joint and several liability - subcontracting 

liability in the construction sector 

 

                                                           
469 Recital (33) EPWD: „…a more integrated approach to labour inspections” (cf. European Labour Authority 
2018). “The need to develop common standards in order to establish comparable methods, practices and 
minimum standards at Union level…” 
470 CJEU judgements in Rosa Flussschiff (Corte giust., 27.4.2017, C-620/15) e Altun (Corte giust. 6.2.2018, C-
359/16), both in regard to intra-EU posting of workers applied by abusive, fraudulent letterbox companies in 
order to circumvent the social security legislation/norms of the host state; abuse that was possible due to the 
weak cooperation between the inspection services of the respective MSs (sending state and host state, - cf. 
Orlandini, 2018:65 footnote 174).  
471 for example, by assisting and facilitating joint inspections in regard to suspected cases of fraud in the area of 
posting (cf. EC factsheet 10/2019). 
472 Original version in IT: “Labour Authority (Autorità europea del lavoro), organismo potenzialmente di assoluto 
rilievo per rafforzare il contrasto al dumping, perché dovrebbe rendere possibile una effettiva cooperazione 
transfrontaliera tra servizi ispettivi nazionali e permettere di perseguire abusi e frodi specie in materia di 
sicurezza sociale. Con l’Autority europea si intenderebbe colmare così le lacune della c.d. direttiva 
“enforcement”, la cui più evidente debolezza è proprio l’aver lasciato sulle spalle dei sistemi nazionali l’azione di 
contrasto ai comportamenti fraudolenti delle imprese, operati ricorrendo a finti distacchi; con il risultato, 
certificato anche da recenti sentenze della Corte di giustizia, che in molti casi la collaborazione non si produce 
affatto o si mantiene su un piano meramente formale” (cf. Orlandini, 2018:64-65).  
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In regard to the enhanced enforcement of the defence of posted workers’ rights, Art. 11 of the PWED 

ensures the effective defence of rights and a facilitation of complaints and Art. 12 introduces a specific 

form of subcontracting liability.  

Precisely: 

- Art. 11(1) that establishes a “complaint mechanism for posted workers against their employers 

in case of losses or damage for these workers or the wrongful application of rules by their 

employers”  

- Art. 11 (3) that enhances trade unions and other third parties that are legitimately interested 

in ensuring that the PWD(s) are complied with, to support the posted workers or their 

employers in any judicial or administrative proceedings with objective of implementing the 

Enforcement Directive and Directive 96/71/EC and/or enforcing their obligations; 

- Art. 11 (5) protects the posted workers that bring judicial or administrative proceedings against 

any unfavourable treatment by their employer. This clear affirmation gives the posted worker, 

at least in theory, more ‘power’ and an ‘effective control instrument’ (and mechanism) 

because if the posted workers are really starting a proceeding against (presumed) abusive 

practices in their respect, they are protected against unfavourable treatment afterwards as it 

happened for instance in the Atlanco Rimec 2014 concrete case (cf. subsection ‘Posting of 

Workers Directive and the evolution of the CJEU interpretation line in regard’ of section 1.2.2 

for a short discussion of that case) where such workers were fired or treated less favourable 

in the aftermaths of an initiated proceeding (cf. Vogel, 2016:24ff and p. 42). Past concrete 

experiences show (cf. CLR, 2013:167) that the posted workers’ control is really needed and 

represented a ‘intra-EU hidden social dumping loophole’ as the abuse of posted workers often 

remains without consequences because posted workers are often used to ‘simply’ cut their 

losses and go home when a problem occurs, rather than reporting the problem to the local 

authorities (cf. CLR, 2013:167 cited in Strohmayer, 2015:35). On the other hand, it is 

questionable how effective this Art. 11(5) is in practice, - possible weakness… 

- Art. 11 (6) underlines and explicitly clarifies that the employer of the posted worker is 

responsible for any due entitlements resulting from the contractual relationship between the 

employer and the posted worker like back-payments or refund of taxes or social security 

contributions unduly withheld from the posted workers’ salaries (cf. Art. 11 (6) (b)); 

Art. 12 PWED on the other hand, newly introduces a specific form of Subcontracting liability: 

subcontracting liability means that, in addition to or in place of the employer, the direct contractor of 

the employer also referred as the user undertaking can be held liable for the outstanding wage as 
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provided under the PWD473. In other words it increases the rights of workers in subcontracting chains 

(within the construction sector) as Article 12 (2) of the Directive requires Member States to ensure 

that posted workers can not only hold their direct employer but also hold the contractor one up the 

supply chain from the direct employer liable for outstanding minimum rates of pay474 (cf. Strohmayer, 

2015:46). Self-explanatory, this liability is limited to the rights acquired by the worker under the 

contractual relationship between the employer and the user undertaking (cf. Art. 12(3) PWED). For 

instance, a Polish worker posted by a Polish company to Germany can hold both the Polish employer 

and the German user undertaking liable for the payment of the German minimum rates of pay.  

 

SHORTCOMINGS AND WEAKNESS:  

 

The subcontracting liability as framed in the PWED is criticised for the fact that the liability scheme is 

limited only to one layer of subcontracting475 and according to Cremers, (2016:160) “can be bypassed 

based on ‘due diligence’”. Cremers (2016:160) further argues that after a very controversial legislative 

discussion, the “final text has been watered down, as a result of which the provision on liability in the 

chain of subcontracting is weak compared with some existing national systems”. Even if the PWED 

states that Member States remain free to provide for more stringent liability rules under national law 

or to go further under national law on a non-discriminatory and proportionate basis, alwys according 

to Cremers (2016:160) “this is a rather unstable legal basis as several minimum prescriptions, 

formulated in the early 1990s, soon became maximum prescriptions and countries that had a more 

progressive social policy came under pressure because of ‘assumed goldplating’” (cf. Cremers, 

2016:160). 

                                                           
473 More in detail and literally in Art. 12(1) PWED “with respect to any outstanding net remuneration 
corresponding to the minimum rates of pay and/or contributions due to common funds or institutions of social 
partners in so far as covered by Article 3 of Directive 96/71/EC”. 
474 In other words, subcontracting liability is a new requirement that is designed to ensure posted workers in the 
construction sector can claim back unpaid wages (up to the level of the minimum wage) from the next contractor 
in the supply chain (limited to only one layer of subcontracting, - cf. Cremers, 2016:160). 
475 In this sense it is argued (e.g. Strohmayer, 2015:46) that the PWED does not go far enough to combat fraud 
and abuse within subcontracting chains and that there is no apparent reason why the Directive should not enable 
posted workers to hold the main contractor liable irrespectively (According to Strohmayer, 2015:46 “making the 
main contractor responsible and accountable would lead to more oversight and better control 
mechanisms done by the main contractor”). General Note: Literature makes a difference between joint liability 
and chain liability. Joint liability is limited to the employer and the user undertaking of the employer for the 
outstanding payments. In such, the subcontracting liability (as) described within the PWED is an example of joint 
liability limited to one layer. This has to be differentiated from chain liability that instead covers the whole chain 
rather than the contractor of the employer only (the user undertaking). For instance, in case of chain liability, in 
the example reported in the text, the Polish worker may address all parties in the chain for her or his pay. Chain 
liability is thus perceived as more efficient in counteracting abusive practices (cf. Van der Vlies, 2018:27-28 for 
the whole discourse on ‘chain liability’ in the present footnote). 
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[is this para. Right?!?] The criticism and shortcoming that before the adoption of the Revised PWD in 

2018, the obliged subcontracting liability was limited to the construction sector476 (cf. Cremers, 

2016:160), which until 2018 was the only sector for whose posted workers the rules set by sectoral 

social partner agreements were mandatory477, has been resolved by the 2018 Revised PWD (respective 

section ‘clarifications of the PWD Revision 2018’). In any case, already Art. 12(4) of PWED allowed MS 

to provide for subcontractor liability in sectors other than those referred to in the annex to Directive 

96/71/EC.   

As argued by the European Parliament Resolution (03/2009)478, the introduction of subcontracting 

liability has usually a preventive effect since companies have the incentive to make sure that they do 

business with trustful subcontractors. 

 

  

2.2.6. Summarizing assessment of the Clarifications and Weaknesses of the PWED 

2014/67/EU in regard to hidden social dumping 

 

In order to shortly summarize the CLARIFCATIONS provided by the PWED 2014/67/EU in regard to 

hidden social dumping, it can be assessed that the PWED 2014/67/EU tries to better contrast and 

prevent hidden social dumping practices that arise from intra-EU posting of workers by: 

- requiring Member States (both sending state and host state) to verify compliance with the 

rules on posting of workers and supporting, enhancing and enforcing this compliance by means 

of mutual assistance and a closer administrative coordination and information exchange 

(enforced ‘IMI’ system) between the MSs and the competent authorities involved in posting 

of workers situations. According to Cremers (2016:160), “with the Enforcement Directive the 

harsh ECJ judgment in the Luxembourg case (C-319/06 in 2008) that control of the 

employment relationship is an exclusive competence of the sending country is abandoned” 

and competence (in controlling, monitoring etc.) is now also handed over to host states;  

- directly addressing 'letter-box' companies that use posting to circumvent the law;  

- aiming to increase awareness among posted workers and companies about their rights and 

obligations; 

                                                           
476 cf. Art. 12(1) literally wording ‘may’ vs. the Art. 12 (2) literally wording ‘shall’ (Art. 12(2) by then limited to 
Annex to PWD 1996, hence, limited to the construction sector; cf. also Enacting Adapt, 2016:69ff.).  
477 The 2018 Revision of the PWD extends the scope of Art. 3 PWD as the rules set by sectoral social partner 
agreements become mandatory for posted workers in all economic sectors given that the ‘to the construction 
sector-limiting’ Annex referred to in subparagraph 3 of paragraph 1 of Art. 3 PWD has been cancelled (cf. 
respective section 2.3 ‘Clarifications of the PWD Revision 2018’). 
478 See the European Parliament resolution of 26 March 2009 on the social responsibility of subcontracting 
undertakings in production chains. 
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- according to Cremers (2016:161) the PWED tackles at least some of the problems that posted 

workers are challenged with on their arduous route through tribunals and courts like courts’ 

unfamiliarity with posting issues (often not committed to collective agreements and not aware 

of fundamental rights), not automatic recognition of the evidence obtained in one Member 

State by the courts in other EU countries, symbolic and often non-enforcement of fines (cf. 

Cremers, 2011) by:  

o transnational recognition of sanctions  

o makes the posted worker eligible in the host country479 

- always according to Cremers (2016:161) “a firm interpretation during the national 

transposition leading to types of collective redress could bring real improvements for posted 

workers” 

The PWED offers the Member States a wide range of instruments with the aim to improve the 

monitoring process of posting and therefore to address practices that do not comply with the rules 

established in the PWD. Moreover, the PWED promotes cooperation between Member States 

concerning prevention, detection, and enforcement of abusing practices of posting. Those measures 

might be helpful in the fight against (hidden) social dumping due to posting. At the same time, it raises 

the question whether Member States have enough capacity to monitor the process of posting 

extensively. As van Drongelen and van Rijs (2016:1105) argue, the success of the PWED depends 

primarily on the way how the Member States transpose it into their domestic legal framework. In fact, 

it has to be taken into account that much depends on the transposition of the PWED to national law 

(cf. Adapt 2016:14-16). For now it is too early to evaluate the ‘real’, effective impact of the PWED on 

the position of the posted worker since it was transposed into domestic legislation of the Member 

States only in 2016480.   

On the other hand, following WEAKNESSES of the PWED 2014/67/EU, that still leave space to hidden 

social dumping practices can be highlighted: 

- lack of sanctions (cf. Cagnin 2016:149); 

                                                           
479 through Art. 11 PWED that rules that Member States shall “ensure that there are effective mechanisms for 
posted workers to lodge complaints against their employers directly, as well as the right to institute judicial or 
administrative proceedings, also in the Member State in whose territory the workers are or were posted”; and 
by broadening the “possibility to apply complaints mechanisms through which posted workers may lodge 
complaints or engage in proceedings either directly or, with their approval, through relevant designated third 
parties, such as trade unions or other associations as well as common institutions of the social partners” (cf. 
Cremers, 2016:161).   
480 The PWED had to be transposed into national laws before 18 June 2016. Countries that by 10. February 2017 
did not have yet adopted the PWED Czech Republic, Germany, Portugal, Slovenia, Luxembourg, Cyprus, Croatia 
(cf. Camera, 2017:13-14).  
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- posted workers are not represented by national trade unions even if collective bargaining 

could play a role in regulating the working and employment conditions of posted workers and 

the PWED does not provide any guidance on this issue (cf. Cagnin 2016:149); 

- the proportionality test between the need for effective and genuine protection for posted 

workers and the limitation of the free movement of services within the EU remains to be 

evaluated and interpreted by (ECJ) judges with all the potential discretionary problems in the 

interpretation of the (partly unclear) applicable law  

- letter-boy companies should be eliminated by effective regulation  

- the PWED does not solve the problems arising from the ‘variance’ and ‘arbitrariness’ of the 

national transposition of the PWD (cf. Cagnin 2016:149 and neither the 2018 Revision of the 

PWD does); 

- also after the adoption of the PWED 2914/67/EU the possibility of verifying, legally and in 

practice, whether a worker is correctly posted within the scope of the PWD is still an Achilles 

heel of enforcement of the correct use of cross-border recruited labour within the framework 

of the provision of services (cf. Cremers, 2016:158) 

- the PWED enhances the ‘competence’ of the host state481 (e.g. in examining the factual 

elements of the ‘temporary nature’ of posting or of ‘genuine posting’) but, “at the same time, 

the Directive limits the possibility to inquire and control to measures that are necessary to 

carry out effectively their supervisory task, without further specification of what this means. 

Besides that, notification of the planned posting, in fact a basic tool and starting point for any 

control, has to be done ‘at the latest at the commencement of the service provision’ – a rather 

symbolic provision” (cf. Cremers, 2016:160) 

- With regard to the genuine character of the posting company the Directive has several 

references to the issue of the condition that the employer is genuinely established in a 

‘sending’ country. However, as Cremers (2016:160) argues, “the Directive does not touch on 

the fundamental question of what will have primacy in future court cases: Is it possible for the 

host country to call a company non-genuine if that company is formally established in another 

country, and legitimized by that country’s deregulated corporate system? Or will the CJEU give 

primacy to the freedom of establishment and the free provision of services (both belonging to 

primary EU law, as laid down in the Treaty)?” 

- according to Cremers (2016:160) “the liability paragraph was one of the most controversial 

items during the legislative discussions on the Directive. The final text has been watered down, 

                                                           
481 According to Cremers (2016:160), “with the Enforcement Directive the harsh ECJ judgment in the Luxembourg 
case (C-319/06 in 2008) that control of the employment relationship is an exclusive competence of the sending 
country is abandoned.” 
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as a result of which the provision on liability in the chain of subcontracting is weak compared 

with some existing national systems. Moreover, the liability scheme that is provided is limited 

to the one layer of (sub-)contracting and can be bypassed based on ‘due diligence’”; 

One fundamental weakness of the PWED is that it leaves on the ‘only’ shoulder of national systems 

(even if extending the host state competences) the duty to take action in contrasting fraudulent use 

of the posting of workers rules. Also recent CJEU judgements as Rosa Fussschiff and Atlun (cf. Chapter 

3 of present Essay 2) show that the enhanced collaboration between the MSs does not really take place 

in practice or remains (stuck) on a pure ‘formal’ level (cf. Orlandini, 2018:64-65). The European Labour 

Authority (ELA) should fill exactly this gap by enhancing a real, effective transnational cooperation 

between the respective national labour inspection organisms and so prevent fraudulent practices and 

the exploitation of posting of workers rules and so effectively contrast hidden social dumping (e.g. in 

regard to social security schemes and rules, - cf. Orlandini, 2018:65). 

 

 

2.3. Clarification of the Revised PWD 2018/957 

 

The Revised PWD Directive 2018/957482 (hereinafter, Revised PWD 2018) does not address the (same) 

issues touched upon by the EPWD, but instead, it focuses on issues which pertain to the Union 

regulatory framework set by the original 1996 Directive (cf. COM2016/505/final:p.5). It revises and 

clarifies, in fact, some core aspects and concepts of the original framework directive 1996/71/EC, that 

have created (legal) ambiguity in several cornerstone CJEU judgements (like the notion and practical 

application of ‘MRP’ now redefined ‘remuneration’, the role and applicability of collective agreements 

for the scope of Art. 3 PWD now clarified and ‘expanded’ etc. - cf. respective section 2.1 ‘Shortcomings 

of PWD 96/71/EC’). Hence, the PWED 2014 (‘Enforcement Directive’) and the Revised PWD 2018 are 

complementary and mutually reinforcing (cf. ETUC 2016:11, COM2016/505/final:5). It is important to 

note that the PWD does not have any impact on the EU social security coordination rules provided for 

by EU Regulation 883/2004 (to the author’s information a fundamental revision of the EU social 

security coordination system in ongoing).  

The Revised PWD Directive 2018/957 is a step forward towards the creation of a ‘level playing field’ 

(cf. Recital (1) of PWD 2018) of both foreign and local competitors being subject to the same set of 

                                                           
482 in regard to Revised PWD Directive 2018/957, the ordinary legislative procedure of co-decision (COD and joint 
adoption by the European Parliament and the Council) consisted in: proposal by the European Commission (on 
08.03.2016); Discussions within the Council of the European Union and Opinions by the European Committee of 
the Regions and the Economic and Social Committee; final Signature by the European Parliament and the Council 
of the European Union (on 08.06.2018) and final Publication in the Official Journal (on 09.07.2018 – Date of 
Publication) – cf. https://eur-lex.europa.eu/procedure/EN/2016_70. 

https://eur-lex.europa.eu/procedure/EN/2016_70
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rules (in particular with respect to the rights of the posted worker, cf. Van der Vlies, 2018:3 and 

COM2016/505/final cited in Van der Vlies, 2018:28). The aim of the revision is, in fact, to facilitate the 

free movement of services whilst ensuring fair competition and respect for the rights of posted 

workers (e.g. ensuring fair wages and a level playing field in the host country between posting and 

local companies (cf. Deloitte, 2018). The essence of this revision is:  

1. (an) explicit posting of workers time limit of 12 (or 18483) months; the full application of the 

host country’s mandatory labour law for assignments exceeding 12 months (extendable to 18 

months on the basis of a motivated notification) with the exception of termination rules and 

supplementary occupational pension schemes;  

2. (the) attempt to respect and realize the principle of “equal pay for equal work” between 

posted and local employees by replacing ‘MRP’ with the concept ‘remuneration’ and 

embedding this more extensive concept and its composition in the 2018 revised PWD rules 

(e.g. extensive scope of applicability of paragraph 8 Art. 3 PWD, - cf. next point); applying the 

concept ´remuneration´ rather than ‘MRP’ (´minimum rates of pay´) of the host state is one of 

the 2018 PWD’s central revisions in order to promote the principle that the same work in the 

same place shall be rewarded in the same manner (cf. van der Vlies, 2018:2) 

3. (the) extension of the role and scope of applicability of the host states’ (universally applicable) 

collective agreements to posted workers of all economic sectors (revision of Art. 3(1) PWD) 

backed up by an explicit extension of the scope of applicability of paragraph 8 of Art. 3 PWD 

2018; the application of ‘generally applicable’ collective agreements to posted workers across 

all sectors;  

4. the equal treatment of posted temporary agency workers and local temporary agency workers 

(revision of paragraph 9 of Art. 3 PWD in addition to newly introduced paragraph 1b of Art. 3 

PWD 2018) 

 

Since this part is one of the core parts of the present analysis, it is useful to fist circumscribe and 

comment ALL revisions, amendments and changes made by the 2018 revised PWD (Directive (EU) 

2018/957) in respect to the framework PWD (Directive 96/71/EC) in the next subsection 2.3.1 ‘Net 

changes of Revised PWD 2018/957’. Only then the in the above listed four most relevant changes and 

innovations will be further discussed and linked, where possible, to respective recent CJEU case law 

and judgements in the subsection 2.3.2 ‘Clarifications of Revised PWD 2018/957’. 

 

                                                           
483 On the basis of motivated notification the 12 months maximum posting period is extendable for other 6 
months.  
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2.3.1. ‘Net Changes’ introduced by the Revised PWD 2018/957  

 

Table 2.1 illustrates the ‘net changes’ that the Revised PWD 2018/957 has brought to the legal setting 

of the intra-EU posting of workers (cf. left column of Table 2.1) and assesses the potential impact of 

these changes especially also in regard to the here treated ‘hidden social dumping’-phenomenon (cf. 

right column of Table 2.1). Given that by the date of the writing of this Essay no CJEU-judgement exists 

that interprets the new Revised PWD 2018/957 (due to the obvious reason that the Revised PWD 

2018/957 must be transposed into national laws by 30 July 2020 and cannot be applied before that 

date484), the author assess, in fact the ‘potential’ impact (the expected, estimated and predicted 

impact).  

 

Table 2.1 ‘Net’ changes introduced by the Revised PWD 2018/957 and their potential, expected impact 
 

Change [literal changes in bold type]  Author’s assessment on the (potential) 
impact485 of the ‘net changes’ introduced by 
the Revised PWD 2018/957 

   
According to Art. 1 of 2018 PWD ‘Amendments to 
Directive 96/71/EC’ 

  

   

Amendments to Art. 1 ‘Scope’ of PWD 1996 

   

Title of Article 1 changes from ‘Scope’ to 
‘Subject-matter and scope’ 

 No significant impact 

By 2018 PWD ‘newly’ inserted paragraphs (to At. 
1 of PWD 1996): 

- 1. This Directive shall ensure the 
protection of posted workers during 
their posting in relation to the freedom 
to provide services, by laying down 
mandatory provisions regarding working 
conditions and the protection of 
workers’ health and safety that must be 
respected.  

- 1a. This Directive shall not in any way 
affect the exercise of fundamental rights 
as recognised in the Member States and 
at Union level, including the right or 
freedom to strike or to take other action 
covered by the specific industrial 
relations systems in Member States, in 
accordance with national law and/or 
practice. Nor does it affect the right to 
negotiate, to conclude and enforce 
collective agreements, or to take 

 - Inserted paragraph 1. does not really add 
any significant new concepts or principles 
but underlines the centrality of the 
(fundamental EU principle) ‘freedom to 
provide services’ (as discussed, already 
emerged from the CJEU-judgements’ past 
interpretation line), that the PWD is, in fact, 
(rather) an ‘economic directive’ rather than 
a ‘social directive’ (cf. also Orlandini, 2018) 
and that CJEU judgements will always have 
relate their reasoning and ruling to the 
‘freedom to provide services’ (cf. (strict) 
proportionality test). From the ‘social 
perspective’ the inserted paragraph 1. 
furthermore underlines the PWD’s focus on 
(the ‘matters’) ‘working conditions’ and 
workers’ H&S (aspects). 

- Paragraph 1a. explicitly clarifies that the 
present Directive shall not in any way affect 
the exercise of fundamental rights as the 
right to strike or to take collective action in 

                                                           
484 Cf. EC topic ‘Posted Workers’ https://ec.europa.eu/social/main.jsp?catId=471.  
485 Note that it is merely a personal assessment of the author on the basis of (by the date of writing this Essay) 
to the author known academic contributions, CJEU judgements and official documents etc. 

https://ec.europa.eu/social/main.jsp?catId=471


Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

160 
 

collective action in accordance with 
national law and/or practice.’; 

accordance to national MSs’ law. It so 
supports a clearer and more uniform CJEU 
interpretation and might prevent the 
harming of MSs’ collective bargaining and IR 
systems by future CJEU ‘posting of workers’-
judgements (as Viking – limiting right to 
strike - and Laval ruling – limiting the extent 
of enforcing collective agreements - for 
instance did). Still, in combination with the 
above mentioned inserted paragraph 1., the 
potential impact gets ‘weakened’ and the 
interpretation of the ‘real scope’ (of the 
PWD) remains unclear.  

In paragraph 3 point (c) of Art. 1 of PWD 1996 
the conjunction ‘that’ is inserted to the provision 

 No significant change and/or altering of the 
provision’s meaning (and, thus, its impact) 

To paragraph 3 of Art. 1 of PWD 1996 following 
entire two subparagraphs are added: 
- ‘Where a worker who has been hired out by a 
temporary employment undertaking or 
placement agency to a user undertaking as 
referred to in point (c) is to carry out work in the 
framework of the transnational provision of 
services within the meaning of point (a), (b) or (c) 
by the user undertaking in the territory of a 
Member State other than where the worker 
normally works for the temporary employment 
undertaking or placement agency, or for the user 
undertaking, the worker shall be considered to 
be posted to the territory of that Member State 
by the temporary employment undertaking or 
placement agency with which the worker is in an 
employment relationship. The temporary 
employment undertaking or placement agency 
shall be considered to be an undertaking as 
referred to in paragraph 1 and shall fully comply 
with the relevant provisions of this Directive and 
Directive 2014/67/EU of the European 
Parliament and of the Council 
- The user undertaking shall inform the 
temporary employment undertaking or 
placement agency which hired out the worker in 
due time before commencement of the work 
referred to in the second subparagraph. 

 Cf. revisions made of Art. 3 of PWD in the respective 
row of the present Table 2.1 (inserted subparagraph 
1b that ensures equal treatment of posted 
temporary agency workers vis-à-vis local temporary 
workers) and consult also the specific subsection of 
section 2.3.2 on ‘Equal treatment of posted 
temporary agency workers’; 

   

Amendments to Art. 3 of PWD 1996 ‘Terms and conditions of employment’  

   

In paragraph 1 of Art. 3 of the PWD 1996 the 
‘old/original’ wording “whatever the law 
applicable to the employment relationship” is 
replaced by “irrespective of which law applies to 
the employment relationship” as well as the 
wording and concept “on the basis of equality 
treatment” is added  

 Both ‘updates’ do (or should) not significantly 
change the PWD’s impact as the former ‘update’ is 
mostly of linguistic nature and the latter introduces 
a concept that was and is anyway repeated later on 
in the same Article 3 (- in Art. 3 (8)). Anyway, the 
principle ‘Equality of treatment’ gets (or seems to 
get) more ‘weight’; the author cannot yet evaluate 
the impact – the first CJEU judgements (in regard) on 
the basis of the PWD 2018 will probably give some 
further insides;  
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Always in regard to paragraph 1 of Art. 3 PWD 
1996 the specification “insofar as they concern 
the activities in the Annex” has been cancelled, 
and the list of the ‘hard core’ working conditions 
of the host state that have to be observed in the 
posting procedure/practice can be laid down 
either “by law, regulation or administrative 
provision and/or by collective agreements or 
arbitration awards which have been declared 
universally applicable or otherwise apply in 
accordance with paragraph 8 [of Art. 3 PWD]” 
while the two ‘requirements’, (the) “declared 
universally applicability” and (the) “application in 
accordance with para. 8 [of Art. 3 PWD]” are now 
(strictly) separated. 

 - The fact that the Annex which ‘strictly 
limited’ the possibility of making recourse to 
(universally applicable) collective 
agreements or arbitration awards486 has 
been removed, is a significant extension of 
scope and range of the PWD’s potential to 
effectively guarantee the host states’ ‘hard 
core’ working condition (according to the in 
Art. 3 PWD outlined host state’s nucleus of 
mandatory rules) also in other sectors; in 
short, the rules set by sectoral social partner 
agreements become mandatory for posted 
workers in all economic sectors, while 
previously, this was only the case for the 
construction sector referred to in the Annex 
(cf. from EC leaflet 03/2018). 

- The separation of the “declared universally 
applicability”- and the “application in 
accordance with para. 8 [of Art. 3 PWD]”-
requirement partly clarifies (or at least tries 
to clarify) the since the beginning rather 
unclear ‘role and applicability of collective 
agreements’ in the context of the PWD (cf. 
respective specific sections) 

In regard to the (list of) ‘hard core’ minimum 
terms of employment and working conditions 
listed in Art. 3 (1) (a-g) there have been added 
two more points (h) and (i), while point (c) of Art. 
3 (1) has been significantly reformulated from 
“minimum rates of pay, including […]” to 
(instead) “remuneration including overtime 
rates; this point does not apply to supplementary 
occupational retirement pension schemes”; 
Newly added point (h): “the conditions of 
workers’ accommodation where provided by 
the employer to workers away from their 
regular place of work”; 
Newly added point (i): “allowances or 
reimbursement of expenditure to cover travel, 
board and lodging expenses for workers away 
from home for professional reasons”; 
While “Point (i) shall apply exclusively to travel, 
board and lodging expenditure incurred by 
posted workers where they are required to 
travel to and from their regular place of work in 
the Member State to whose territory they are 
posted, or where they are temporarily sent by 

 The concept-change from ‘rates of pay’ defined at 
their ‘minimum level’ (in fact, ‘minimum rates of 
pay’ – ‘MRP’) to the, at least in theory, much more 
comprehensive concept ‘remuneration’487 is very 
significant especially because the concept 
‘remuneration’ does not define itself by the 
reference to a ‘minimum-level’ of standards (as the 
concept ‘MRP’ instead did). From a hidden social 
dumping (avoiding) perspective, this specific issue of 
‘remuneration’ is obviously of central importance 
(cf. Costamagna, 2017). What exactly ‘the 
constituent elements of remuneration’488 are and 
how they are determined, is discussed in the 
respective box of this Table (two boxes underneath) 
and in the respective subsection of section 2.3.2 
‘Concept MRP replaced by remuneration – 
clarification of the constituting elements of 
remuneration’. Considering the (more) extensive 
and exhaustive term and concept ‘remuneration’ 
(larger set of “all the constituent elements of host 
state remuneration” that according to Art. 5(2)(a) of 
PWED must be accessible on one single national 

                                                           
486 In regard to the ‘hard core’ of working and employment conditions, the possibility of relying on (generally 
applicable) collective agreements was ‘limited’ to the (only) building sector (cf. Malmberg, 2010:3 in European 
Parliament, 2010). 
487 According to Zahn, (2016:205-206) “the use of the term ‘remuneration’ allows for the inclusion of a variety of 
different elements as part of a pay package and gives social partners some discretion in bargaining over pay and 
its constituent parts”. Novitz (2016) argues that the use of the term ‘remuneration’ enables “the PWD to reflect 
the more dynamic wage-setting realities in the contemporary labour market’.”  
488 Cf. respective subparagraph inserted in Art. 3(1) PWD 2018.  
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their employer from that regular place of work 
to another place of work”. 

website489) and given that the scope of applicability 
of general applicable collective agreements has been 
extended to all sectors490 and the ‘declaration of 
universal applicability’-requirement has been further 
relaxed (cf. revision of para. 8 Art. 3 PWD), this part 
of the 2018 PWD revision can contribute have to 
create a more level playing field between foreign 
and local competitors and thus, help to contrast and 
prevent hidden social dumping (practices) (for an 
extensive assessment in regard, the PWD 2018 
transposition to national law and the first CJEU 
judgements on the basis of PWD 2018 are/have to 
be awaited). In the past, several contributions and 
authors had highlighted the ambiguity of the PWD’s 
concept ‘minimum rates of pay’ and its unclear legal 
and practical application (cf. respective section 
2.1.1). The new PWD seems to bring at least some 
clarification (cf. respective subsection 2.3.2 
‘Clarifications of Revised PWD 2018/957). 
 
The adding of points (h) and (i) to the ‘hard core’ 
terms and conditions of employment listed in Art. 
3(1) seem to be directly linked to recent CJEU case 
law, in particular to the ammattiliitto ry v ESA 
judgement (cf. respective section). The two points 
clarify that:  

- in regard to workers’ accommodation 
conditions the in the host country existing 
national rules for local workers away from 
home (for professional reasons) must be 
applied (cf. added point (h) to Art. 3(1) PWD, 
European Parliament, 05/2019:3-4, Fact 
Sheet Posting of Workers); 

- point (i) refers to ‘commuting’: posted 
workers that due to ‘commuting-activity’ in 
the host country face extra491 travel board 
and lodging expenses are reimbursed like 
local workers that are commuting (in this 
explicit specific situation host country rules 
apply). 

 
 

The concept (of) ‘remuneration’ (ex-‘minimum 
rates of pay’) is further explicitly explained by 
subparagraph of 2018 revised PWD amendments 
to paragraph 1 of Art. 3:  
“For the purposes of this Directive, the concept 
of remuneration shall be determined [ex-

 See argumentation in box above 
The rule that ‘remuneration’ (ex-‘MRP’) is 
determined by national law and/or practice of the 
host state persists (it was already rule according to 
the PWD 1996). Beyond the fact that the new 
concept ‘remuneration’ is much more extensive (cf. 

                                                           
489 As stipulated by Art. 5 of the Enforcement Directive (PWED) and explicitly recalled by the 2018 amendment 
to Art. 3 of the PWD, the mandatory elements that constitute remuneration in a MS must be available without 
undue delay and in a transparent manner on a single national website  
490 In other words, the rules set by universally applicable collective agreements are now mandatory in all sectors, 
whereas previously they were only mandatory in the construction sector (cf. Zahn, 2016:205).  
491 ‘Extra’ in the sense of NOT referring to the posted worker’s ‘original’ posting situation (and associated costs, 
hence on the contrary to Art. 3 (7) PWD explicitly NOT incurred on account of the posting), but exclusively to a 
potential ‘commuting activity’ in the receiving country during the posting period.   
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minimum rates of pay] by the national law 
and/or practice of the Member State to whose 
territory the worker is posted and means all the 
constituent elements of remuneration rendered 
mandatory by national law, regulation or 
administrative provision, or by collective 
agreements or arbitration awards which, in that 
Member State, have been declared universally 
applicable or otherwise apply in accordance 
with paragraph 8. 

discussion in the previous row), the salient and 
relevant points are that for ALL sectors the 
‘remuneration’ that has to be guaranteed to posted 
workers contains all components (or ‘constituent 
elements’) of the host state that are mandatory by 
national law OR apply in accordance to collective 
agreements:  

- that are universally applicable  
- or [collective agreements] that apply in 

accordance to the extended para. 8 of Art. 3 
PWD; 

Together with the fact that the role and scope of 
applicability of ‘other’ collective agreements (that 
are not declared universally applicable) has been 
significantly extended by the 2018 Revision of para. 
8 of Art. 3 PWD contributes that the ‘remuneration’ 
and the ‘core’ terms and conditions of employment 
are closer to those of local workers (due to several 
reasons and ongoing PWD-shortcomings explained 
in the respective sections, in most cases also the 
2018 Revision of PWD can guarantee effective 
“equal pay and equal treatment for same work” to 
posted workers) 

2018 revised PWD amendments to paragraph 1 
of Art. 3 (newly) also relate to the PWD 
Enforcement Directive (PWED) Directive 
2014/67/EU, in specific to Art. 5 PWED. Following 
3 subparagraphs are entirely added:  

- Without prejudice to Article 5 of 
Directive 2014/67/EU, Member States 
shall publish the information on the 
terms and conditions of employment, in 
accordance with national law and/or 
practice, without undue delay and in a 
transparent manner, on the single official 
national website referred to in that 
Article, including the constituent 
elements of remuneration as referred to 
in the third subparagraph of this 
paragraph and all the terms and 
conditions of employment in accordance 
with paragraph 1a of this Article. 

- Member States shall ensure that the 
information provided on the single 
official national website is accurate and 
up to date. The Commission shall publish 
on its website the addresses of the single 
official national websites. 

- Where, contrary to Article 5 of Directive 
2014/67/EU, the information on the 
single official national website does not 
indicate which terms and conditions of 
employment are to be applied, that 
circumstance shall be taken into account, 

 This direct reference to the PWED 2014 is significant, 
because it clarifies where the actual information on 
the ‘composition’ of the new concept ‘remuneration’ 
(the ‘mandatory elements that constitute 
remuneration in the host MS’) comes from: in fact, 
from the by Art. 5 of PWED492 obligation to (all) MSs 
to stipulate a ‘single, transparent and up to date 
user-friendly and accessible official website’ with all 
relevant information on the terms and conditions of 
employment of the host state that have to be 
guaranteed and applied to posted workers (cf. 
subparagraph 1 of the Revision).  
Subparagraph 2 simply underlines the importance of 
the website being ‘accurate’ and ‘up to date’. 
Subparagraph 3 regards the potential determining of 
penalties in the case the ‘relevant information on 
the terms and conditions of employment of the host 
state’ that have to be guaranteed and applied to 
posted workers is, contrary to Art. 5 PWED, NOT 
indicated.  
 
 

                                                           
492 Cf. Art. 5 PWED ‘Improved access to information’ (cf. also respective subsection 2.2.2 of section 2.2 
‘Clarifications and shortcomings of the PWED 2014/67/EU’). 
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in accordance with national law and/or 
practice, in determining penalties in the 
event of infringements of the national 
provisions adopted pursuant to this 
Directive, to the extent necessary to 
ensure the proportionality thereof.’; 

By 2018 PWD entirely ‘newly’ inserted 
paragraphs to Art. 3:  
1a on ‘maximum duration’:  
Where the effective duration of a posting 
exceeds 12 months, Member States shall 
ensure, irrespective of which law applies to the 
employment relationship, that undertakings as 
referred to in Article 1(1) guarantee, on the 
basis of equality of treatment, workers who are 
posted to their territory, in addition to the 
terms and conditions of employment referred 
to in paragraph 1 of this Article, all the 
applicable terms and conditions of employment 
which are laid down in the Member State where 
the work is carried out: 
— by law, regulation or administrative 
provision, and/or 
— by collective agreements or arbitration 
awards which have been declared universally 
applicable or otherwise apply in accordance 
with paragraph 8. 
 
The first subparagraph of this paragraph shall 
not apply to the following matters: 

 Until the 2018 revision of the PWD, there has always 
been considerable ambiguity what ‘temporary’ (in 
Art. 8 Rome I) or ‘a limited period [of time]’ (in Art. 
2(1) PWD) would mean for defining a worker as 
‘posted worker’ in the context of the PWD493. It has 
been, in fact, a “controversial issue not solved nor 
clarified” until the 2018 PWD Revision494 (cf. ETUC 
2016:18). It is clear that the recognition of the status 
‘posted’ to a worker does have significant 
consequences on which laws are to apply to the 
(respective) worker495, which is directly and strictly 
linked to the variable ‘labour cost’ which in turn is 
directly and strictly linked to potential hidden social 
dumping (practices). Till 2018, the PWD did not, in 
fact, offer an upper time limit (of posting) and most 
MSs in practice applied the 24-months time limit/ 
provided by the Basic Regulation (EC) No 883/2004 
on the coordination of social security systems, also 
to the PWD.   
This newly inserted subparagraph 1a ensures, 
irrespective of which law applies to the employment 
relationship, the full application of the host 
country’s mandatory labour law after 12 (or 18) 
months496 (without limit to the list of matters of Art. 
3 (1) PWD, but still with the limited, even if 
extended, role and scope of applicability of collective 

                                                           
493 past CJEU judgements determined that “the duration of the provision of the service but also of its regularity, 
periodical nature or continuity” all play a role in determining the temporary nature of a posting. An employer 
may even equip itself “with some form of infrastructure in the host Member State” (cf. Judgment in Bruno 
Schnitzer, C-215/01, ECLI:EU:C:2003:662) to carry out temporary posting activities (cf. Strohmeyer, 2015:6). A 
pre-defined maximum timeframe did not exist. Note that the Basic Regulation (EC) No 883/2004 on the 
coordination of social security systems explicitly applies a 24 months maximum timeframe for the application of 
the home (sending) country social security system in case a worker is posted to another EU-MS.    
494 Before the 2018 Revision of the PWD, “when approaching the temporary nature of the posting from an 
internal market perspective, it is remarkable that neither case law nor legislation based on Article 56 TFEU gives 
a practicable definition of ‘temporary’” (cf. ETUC 2016:18ff. for a more detailed analysis). Note: “Notably, the 
distinction between the free movement of services (Article 56) and the freedom of establishment (Article 49) is 
in reality difficult to operationalize. In the words of A-G Léger in his Opinion to Gebhard: ‘On the strictly legal 
level, this distinction is a tricky one, in so far as it is the upshot of a combination of criteria, closely depends on 
the factual circumstances in question and has never been precisely and systematically defined’” (cf. ETUC, 
2016:18).  
495 The temporary nature (also) impacts on the distinction between situations falling within the scope of the free 
movement of workers (Article 45 TFEU) vis-à-vis situations falling within the free movement of services (Article 
56 TFEU) on the other hand. The temporary nature of posting is, thus, often referred to as a key difference with 
the position of migrant workers, suggesting that the latter group is employed on a more continuous basis in the 
receiving state (cf. ETUC, 2016:18). For a more detailed analysis of different types of employment included in the 
scope of Article 45 TFEU (case law recently also includes employment of short duration) consult the ETUC Report 
on Letter box companies (2016:18ff) and H. Verschueren (2016:section 4.2). 
496 after the maximum 12 (or 18) months posting period the provisions of the host MS’s labour law applies (cf. 
Europarl factsheet 2018). 
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(a) procedures, formalities and conditions of the 
conclusion and termination of the employment 
contract, including non-competition clauses; 
(b) supplementary occupational retirement 
pension schemes. 
Where the service provider submits a motivated 
notification, the Member State where the 
service is provided shall extend the period 
referred to in the first subparagraph to 18 
months. 
Where an undertaking as referred to in Article 
1(1) replaces a posted worker by another 
posted worker performing the same task at the 
same place, the duration of the posting shall, for 
the purposes of this paragraph, be the 
cumulative duration of the posting periods of 
the individual posted workers concerned. 
The concept of “the same task at the same 
place” referred to in the fourth subparagraph of 
this paragraph shall be determined taking into 
consideration, inter alia, the nature of the 
service to be provided, the work to be 
performed and the address(es) of the 
workplace. 
 
1b on ‘posted workers hired-out by temporary-
work agencies’: 
Member States shall provide that the 
undertakings referred to in point (c) of Article 
1(3) guarantee posted workers the terms and 
conditions of employment which apply pursuant 
to Article 5 of Directive 2008/104/EC of the 
European Parliament and of the Council (*) to 
temporary agency workers hired-out by 
temporary-work agencies established in the 
Member State where the work is carried out. 
The user undertaking shall inform the 
undertakings referred to in point (c) of Article 
1(3) of the terms and conditions of employment 
that it applies regarding the working conditions 
and remuneration to the extent covered by the 
first subparagraph of this paragraph. 
 

agreements!). Hence, after 12 (or 18) months of 
assignment NOT only the core set, but the full 
mandatory labour law provisions of the host country 
will be applicable to the worker posted that other 
MS (host country) for more than 12 (or 18) months 
with the only exception of the termination rules and 
supplementary occupational retirement pension 
schemes (note that the ‘mandatory-limitation’ 
persists even after the maximal posting period when 
‘only’ the ‘Art. 3(1) PWD-list of matters’-limitation is 
suspended cf. Deloitte, 2018). 
 
@1b: extends the equal treatment principle to 
posted temporary agency workers vis-à-vis local 
temporary agency workers with respect to 
remuneration and working conditions (cf. Zahn, 
2016:205)  

In regard to Para. 7 of Art. 3:  
 
the second subparagraph was extended by “The 
employer shall, without prejudice to point (h) of 
the first subparagraph of paragraph 1, 
reimburse the posted worker for such 
expenditure in accordance with the national law 
and/or practice applicable to the employment 
relationship.” 
 
and following third subparagraph was 
introduced:  
“Where the terms and conditions of 
employment applicable to the employment 

 The rule of the unchanged first subparagraph of 
para. 7 of Art. 3 PWD stating that “Paragraphs 1 to 6 
shall not prevent the application of terms and 
conditions of employment which are more 
favourable to workers” remains the same. 
 
(the provision of) subparagraph 2 of this Art. 3 (7) 
(substantially already existing also in the PWD 1996) 
is of fundamental importance as it clarifies that 
‘allowances’ are generally part of remuneration, BUT 
NOT if they are paid in reimbursement of 
expenditures actually incurred on account of the 
posting (e.g. expenditure on travel, board and 
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relationship do not determine whether and, if 
so, which elements of the allowance specific to 
the posting are paid in reimbursement of 
expenditure actually incurred on account of the 
posting or which are part of remuneration, then 
the entire allowance shall be considered to be 
paid in reimbursement of expenditure.”;  
note that (already) in the second subparagraph 
of para. 7 of Art. 3 PWD, the expression “part of 
the minimum wage” (in the wording “allowances 
specific to the posting shall be considered to be 
part of the minimum wage”) was replaced by the 
revised and new term and concept “part of 
remuneration”; 
 

lodging497). Allowances and reimbursements that are 
not part of the remuneration cannot be deduced 
from workers’ salaries (cf. European Parliament, 
05/2019:3-4, Fact Sheet Posting of Workers). This 
concept and rule was more significant in the original 
PWD-‘MRP’-setting when these specific types of 
allowances and reimbursements of expenditure 
could not be deduced from the then ‘minimum 
wage’ that the foreign service provider had to 
guarantee its posted workers498. In the current 
revised PWD setting created around the concept 
‘remuneration’ which is NOT defined by a reference 
to ‘minimum-level-standards’ (as ‘MPR’ were) the 
significance of this subparagraph’s provision is 
expected to decrease (again, the 2018 revised PWD’s 
transposition into national law and first CJEU 
judgements will allow a more detailed assessment).  
  
The introduction of the third paragraph further 
clarifies that if the ‘typology’ of the allowance is not 
clear, the entire allowance shall be considered to be 
paid in reimbursement and thus been prevented 
from being ‘deducted’ from the posted workers’ 
salary/remuneration. Hence, the third subparagraph 
supports an “‘exact’ treatment of ‘allowances’”. 
 

Para. 8 Art. 3 wording and concept “or in 
addition to” is added: “In the absence of, or in 
addition to, a system for declaring collective 
agreements or arbitration awards to be of 
universal application within the meaning of the 
first subparagraph, Member States may, if they 
so decide, base themselves on: - collective 
agreements…” 

 This is a significant change as it significantly and 
sensitively expands the application of paragraph 8 of 
Art. 3 PWD (hence, the potential reference to 
collective agreements that are NOT declared 
universally applicable and also in the case a system 
for declaring collective agreements to be of universal 
application – due to the wording “in addition to”). 
For example, in the Rüffert case the ‘old provision’ 
had (partly) led to a restrictive CJEU interpretation 
and judgement (of this paragraph and the 
application of collective agreements that are not 
declared universally applicable) (cf. para. 27 of 
Rüffert Judgement499) 

Always in regard to paragraph 8 of Art. 3 PWD 
following three specifications are introduced: 

- In subparagraph 2 (of paragraph 8 of Art. 
3 PWD) to the expression “…ensures 
equality of treatment on matters listed in 
the first subparagraph of paragraph 1 of 
this Article [list of ‘matters’ of Art. 3(1)]” 
the specification “and, where applicable, 
with regard to the terms and conditions 

 - The first specification in regard to 
subparagraph 2 (of paragraph 8 of Art. 3 
PWD) specifies that under the new 
‘maximum-posting-period’ PWD-rules para. 
8 of Art. 3 PWD is applied to determine the 
applicable terms and conditions of the host 
MS that have to be guaranteed to the posted 
workers if his/her effective duration of 
posting exceeds the 12 (or 18) months and 

                                                           
497 Note that this has to be strictly distinguished from point (i) of Art. 3 (1) PWD 2018 that refers to the exactly 
contrary (cf. respective box of this Table 2.1).  
498 Thus, fraudulent practices such as subtracting reimbursements of posted workers’ accommodation cost from 
their by then ‘minimum wage’/’MRP’ (that is guaranteed in the host state), were already explicitly prohibited. 
But as for instance the Atlanco Rimec case in 2014 shows (cf. Vogel, 2016:24-25 and shortly outlined in footnote 
87 of section 1.2.2), such fraudulent practices were reality.  
499 Judgment of the Court (Second Chamber) of 3 April 2008, Dirk Rüffert v Land Niedersachsen, Case C-346/06, 
Judgment, ECLI:EU:C:2008:189 (source: http://curia.europa.eu/juris/liste.jsf?language=en&num=C-346/06). 

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-346/06
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of employment to be guaranteed 
posted workers in accordance with 
paragraph 1a of this Article [in Art. 3 
PWD inserted paragraph 1a]” is added in 
the course of the 2018 Revision of PWD) 

- In subparagraph 3 the expression 
“posting undertaking” is replaced by 
“undertakings as referred to in Art. 1(1) 
[of PWD]” and the expression “…matters 
listed in the first subparagraph of 
paragraph 1” was extended by “of this 
Article and, where applicable, as 
regards the terms and conditions of 
employment to be guaranteed posted 
workers in accordance with paragraph 
1a of this Article” 

which in the case of exceeding the maximum 
posting period are not anymore limited to 
the only ‘hard core matters’ listed in Art. 3(1) 
PWD; 

- The second specification is ‘simply’ an 
alternative way to express the same concept 
(‘posting undertakings’ are in fact the 
‘undertakings as referred to in Art. 3(1) 
PWD); 

- The third specification integrates the new 
‘maximum-posting-period’ PWD-rules to 
(the) subparagraph 3 of para. 8 of Art. 3 PWD 
(similar to the logic of the in the present  box 
highlighted ‘first specification’); 

Para. 9 was re-written as follows: “Member 
States may require undertakings as referred to 
in Article 1(1) to guarantee workers referred to 
in point (c) of Article 1(3), in addition to the 
terms and conditions of employment referred 
to in paragraph 1b of this Article, other terms 
and conditions that apply to temporary agency 
workers in the Member State where the work is 
carried out.” 

 Together with the newly inserted paragraph 1b to 
Art. 3(1) PWD, this re-written paragraph 9 of Art. 3 
PWD explicitly guarantees equal treatment for 
posted temporary workers vis-à-vis local temporary 
agency workers (cf. respective box of the present 
Table 2.1 above). 
Also the original para. 9 did provide for the same in a 
less exhaustive and detailed manner.  

Para. 10 of Art. 3 shortened by cancelling 
following subparagraph: “terms and conditions 
of employment laid down in the collective 
agreements or arbitration awards within the 
meaning of paragraph 8 and concerning activities 
other than those referred to in the Annex.” 

 No consequences since already covered by para. 8 of 
Art. 3 while the Annex (to which the cancelled 
subparagraph referred to) does not exist anymore; - 
hence, in case of ‘public policy provision’ it REMAINS 
possible to apply, - in compliance with the Treaties 
and on the basis of equality of treatment-, terms and 
conditions of employment on matters other than 
those referred to in the first subparagraph of Art. 
3(1). 
 

   

Amendments to Art. 4 ‘Cooperation on Information’ of PWD 1996 

   

In Art. 4 (2), the first subparagraph is replaced by 
following: “Member States shall make provision 
for cooperation between the competent 
authorities or bodies, including public 
authorities, which, in accordance with national 
law, are responsible for monitoring the terms 
and conditions of employment referred to in 
Article 3, including at Union level. Such 
cooperation shall in particular consist in 
replying to reasoned requests from those 
authorities or bodies for information on the 
transnational hiring-out of workers, and in 
tackling manifest abuses or possible cases of 
unlawful activities, such as transnational cases 
of undeclared work and bogus self-employment 
linked to the posting of workers. Where the 
competent authority or body in the Member 
State from which the worker is posted does not 
possess the information requested by the 

 The new 2018 version of Art. 4 (2) underlines the 
importance of cooperation (on information 
exchange etc.) between the competent authorities 
in order to rightly implement the PWD and in order 
to “tackle manifest abuses or possible cases of 
unlawful activities” and outlays a proceeding what to 
do if requested information is not provided. This 
Article of the Revised PWD 2018 is strictly linked to 
the respective provisions of the Enforcement 
Directive PWED 2014 (in particular to the much 
more exhaustive Articles 5 and 6 of the PWED in 
regard, cf. respective section 2.2 ‘Clarifications and 
shortcomings of the PWED 2014/67/EU’); 
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competent authority or body of the Member 
State to whose territory the worker is posted, it 
shall seek to obtain that information from other 
authorities or bodies in that Member State. In 
the event of persistent delays in the provision of 
such information to the Member State to whose 
territory the worker is posted, the Commission 
shall be informed and shall take appropriate 
measures.” 

   

Amendments to Art. 5 of PWD 1996 ‘Monitoring, control and enforcement 

   

Article 5 has been totally re-written as follows: 
“The Member State to whose territory the 
worker is posted and the Member State from 
which the worker is posted shall be responsible 
for the monitoring, control and enforcement of 
the obligations laid down in this Directive and in 
Directive 2014/67/EU and shall take appropriate 
measures in the event of failure to comply with 
this Directive. 
Member States shall lay down the rules on 
penalties applicable to infringements of 
national provisions adopted pursuant to this 
Directive and shall take all measures necessary 
to ensure that they are implemented. The 
penalties provided for shall be effective, 
proportionate and dissuasive. 
Member States shall in particular ensure that 
adequate procedures are available to workers 
and/or workers’ representatives for the 
enforcement of obligations under this Directive. 
Where, following an overall assessment made 
pursuant to Article 4 of Directive 2014/67/EU by 
a Member State, it is established that an 
undertaking is improperly or fraudulently 
creating the impression that the situation of a 
worker falls within the scope of this Directive, 
that Member State shall ensure that the worker 
benefits from relevant law and practice. 
Member States shall ensure that this Article 
does not lead to the worker concerned being 
subject to less favourable conditions than those 
applicable to posted workers.”; 

 This Article had to be re-written because the in 2014 
adopted Enforcement Directive intervened in 
particular on these same issues of ‘monitoring, 
control and enforcement’ of the PWD. As logical 
consequence, the original Art. 5 of PWD 1996, that 
dated in fact back to 1996, has been adapted to the 
new ‘PWED-rules’ in regard. In fact, the main 
content of this Article is to refer to the in the present 
issue much more exhaustive Enforcement Directive 
2014/67/EU underlying that both, the host MS and 
the sending MS are responsible for the monitoring, 
control and enforcement of the obligations laid 
down in the present PWD 2018 and in the PWED 
2014 and can and shall take appropriate measures in 
the event of failure to comply with the PWD-setting 
(cf. respective section 2.2 ‘Clarifications and 
shortcomings of PWED 2014/67/EU’); 

   

PWD 2018 Article 2 ‘Review’ (entirely new 
article) 

  

   

1. The Commission shall review the application 
and implementation of this Directive. By 30 July 
2023, the Commission shall submit a report on 
the application and implementation of this 
Directive to the European Parliament, the 
Council and the European Economic and Social 
Committee and propose, where appropriate, 
necessary amendments to this Directive and to 
Directive 96/71/EC. 

 This required 2023 Commission Report to the 
European Parliament might be an interesting and 
significant resource to study 
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2.The report referred to in paragraph 1 shall 
include an assessment of whether further 
measures to ensure a level playing field and 
protect workers are required: 
- (a) in the case of subcontracting; 
- (b) in the light of Article 3(3) of this Directive, 
taking into account the developments concerning 
the legislative act amending Directive 
2006/22/EC of the European Parliament and of 
the Council as regards enforcement 
requirements and laying down specific rules with 
respect to Directive 96/71/EC and Directive 
2014/67/EU for posting drivers in the road 
transport sector. 

 Paragraph 2 of Art. 2 of the Revised PWD Directive 
2018/957 re-calls the two very relevant issues that 
were in the end EXCLUDED from the final 
‘extenuated’ version of the revised PWD 2018 even 
if they were both part of the initial proposals (cf. 
section 2.4 ‘Shortcomings of Revised PWD 
2018/957’) and integrates them (at least) in the 
potential issues to be assessed by the by 2023 
required Commission Report to the European 
Parliament  

- Art. 2 (2a) shows that the issue 
‘subcontracting’ is a relevant EU-level issue. 
It is a crucial fact, though, that the paragraph 
on subcontractors, which would have 
obliged contractors to ensure that 
subcontractors respect the same rules, was 
however taken out of the revision proposal, 
because some member states would not 
accept introducing the rule in their national 
law (cf. Orlandini, 2017) 

- Art. 2 (2b) reminds the EU institutions and 
practitioners etc. that the road transport 
sector has been, at least until now, excluded 
(cf. respective box in regard to Art. 3 (3) PWD 
2018/957)  

   

PWD 2018 Article 3 ‘Transposition and 
application’ 

  

   

Art. 3(1) and Art. 3(2) PWD 2018 cf. official 
version of Revised PWD Directive 2018/957 

 Refers to the 2018 PWD’s adoption by July 2020500 
and rules that until that date, Directive 96/71/EC 
shall remain applicable in its wording prior to the 
amendments introduced by this Directive. 

Art. 3(3) PWD 2018 states that “this Directive 
shall apply to the road transport sector from the 
date of application of a legislative act amending 
Directive 2006/22/EC as regards enforcement 
requirements and laying down specific rules with 
respect to Directive 96/71/EC and Directive 
2014/67/EU for posting drivers in the road 
transport sector.” 

 The exclusion of the ‘posting of workers-relevant’ 
road transport sector is a significant shortcoming 
and weakness of the FINAL version of the Revised 
PWD Directive 2018/957 (cf. respective section 2.4 
‘Shortcomings of the Revised PWD 2018/957’ and 
section ‘Conclusions – concluding remarks’); note 
that in the Commission’s ‘Proposal for a Directive 
amending Directive 96/71/EC concerning the posting 
of workers in the framework of the provision of 
services’ the road transport sector was NOT (yet) 
excluded. As shortly discussed in the respective 
section ‘Revised PWD 2018 as ‘political 
compromise’?’ the final text of the Revised PWD 
Directive 2018/957 has been adopted after a long 
and controversial debate between the different MSs 
with distinct interests in regard to the regulation of 
the ‘posting of workers’.  

Source: Own elaboration based on Revised PWD 2018/957 compared to the original framework Directive 
96/71/EC (and the PWED 2014/67/EU).  

 

                                                           
500 Transitional period: Member States will have 2 years to transpose the new rules into their national legislation. 
They will then have to apply and start enforcing the rules. 
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2.3.2. Clarifications of the Revised PWD 2018/957 

  

As the changes introduced by the 2018 Revision of the PWD has been already highlighted, analysed 

and discussed and commented in the previous section, the present section will merely concentrate 

and further discuss following five main issues:  

1. Introduction of an explicit time limit for posting of workers under the new PWD 2018/957 

2. concept ‘minimum rates of pay’ replaced by the wider concept ‘remuneration’ and clarification 

of the constitutive elements of the concept ‘remuneration’  

3. Extension of the role and applicability of the host states’ (universally and generally) applicable 

collective agreements to all sectors 

4. Equal treatment of posted temporary agency workers and local temporary agency workers 

5. Transport sector  

The next five subsections will in fact discuss the Revised PWD’s impact on these five main issues. 

 

Explicit time limit for posting of workers under the new Revised PWD 2018 

 

Ultimately, the ambiguity in regard of the ‘limited period [of time]’ that qualifies genuine posting is 

clarified and defined to last maximal 12 months, that on the basis of a motivated notification and 

certain specific circumstances can be extended for other 6 months. As already highlighted in the 

previous section, in order to avoid abuse, in the case that a posted worker is replaced by a new posted 

worker for the same tasks at the same place, the cumulative period of the posting will be taken into 

account with respect to the length of the posting (cf. Van der Vlies, 2018:30 and the to Art. 3 PWD 

newly inserted paragraph 1a). At least in regard to the ‘temporary variable’ of posting and the 

identifying of genuine posting (situation(s)), the PWD 2018 brings more legal certainty.  

The in Art. 3 PWD inserted new paragraph 1a of the 2018 Revised PWD ensures (cf. respective Table 

2.1 ‘Net changes introduced by the Revised PWD 2018/957’), irrespective of which law applies to the 

employment relationship, the full application of the host country’s mandatory labour law after 12 (or 

18) months501 (without limit to the ‘list of matters’ of Art. 3 (1) PWD, but still with the limited, -even if 

extended-, role and scope of applicability of collective agreements!). Hence, after 12 (or 18) months 

of assignment NOT only the core set, but the full mandatory labour law provisions of the host country 

will be applicable to the worker posted to that other MS (= host state) for more than 12 (or 18) months 

with the only exception of the termination rules and supplementary occupational retirement pension 

                                                           
501 after the maximum 12 (or 18) months posting period the provisions of the host MS’s labour law applies (cf. 
Europarl. factsheet 2018). 
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schemes (cf. Deloitte, 2018). In the author’s view it is fundamental to note that according to the by the 

PWD 2018 newly inserted paragraph 1a (amendment to Art. 3 PWD) even after the maximal posting 

period the ‘mandatory-limitation’ in regard to the role and (scope of) applicability of collective 

agreements persists while ‘only’ the ‘Art. 3(1) PWD-list of matters’-limitation is suspended due to the 

exceeded posting time period. Even after the exceeding of the maximum posting period, not generally 

applicable agreements and in particular decentralized company level agreements seem not to be 

binding for the treatment of ‘posted workers that exceeded the maximum posting period’ and a 

difference in treatment is persistent which again leaves space for/allows for hidden social dumping 

practices. Depending on the respective host country’s labour law setting, its industrial relation systems 

and transposition of the PWD rules, real effective identical terms and conditions of employment and 

identical salary and benefits as local workers seriously risks not to be guaranteed, - not even in the 

case of exceeding the maximum posting period. Hence, at this stage, one can question to what extent 

the newly introduced ‘maximum posting time limit’ is really binding (in part it is, but not totally). Note 

that Regulation 883/2004 on the coordination of social security systems is much clearer and much 

more ‘consequent’ in regard: once the maximum time period of 24 months (during which the social 

security system of the ‘state of origin’ can continue to be applied to the posted worker) is over, the 

social security system of the host member state begins to apply to the worker posted to the respective 

host territory (cf. respective section 1.2.1 ‘EU social security coordination’). While the 2018 Revised 

PWD’s explicit ‘maximum posting period limit’ at first sight seems a real innovation and an effective 

remedy for at least some of the previous PWD-setting shortcomings (cf. respective sections), after a 

detailed analysis one can question whether even this potential ‘cornerstone’-revision is a substantial 

one or a rather symbolic (like also some of the other provisions).  

Recall that as showed in the respective section ‘Quantifying the posting of workers phenomenon’, in 

2017 the average posting duration was ‘only’ 98 days which shows that in practice, long-term posting 

is not very frequently applied (at least on average and in the recent past).  

 

Concept ‘minimum rates of pay’ replaced by ‘remuneration’ – clarification of the constituting elements 

of ‘remuneration’ 

 

When analysing hidden social dumping practices arising from intra-EU posting of workers, and in 

particular, when analysing ‘hidden wage dumping’, the wage paid to posted workers, or better, the 

wage-elements or ‘remuneration’ that posted workers are entitled to in the host state (or that foreign 

service employers have to guarantee to posted workers), plays a fundamental role/is of fundamental 
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importance502. According to Art. 3 (1) of the Revised PWD 2018/957 as regards ‘remuneration’ (in the 

original PWD 1996 ‘minimum rates of pay’), the terms and conditions of employment guaranteed to 

posted workers are to be defined by the law of the host Member State and/or, now in all economic 

sectors503, by collective agreements which have been declared ‘universally applicable’ in the host 

Member State and/or by collective agreements which apply in accordance with paragraph 8 of PWD 

2018 – here referred to as ‘generally applicable collective agreements’ (another significant novelty of 

the PWD 2018). This rule to directly link the ‘remuneration’ (ex-‘MRP’) that has to be ensured to posted 

workers to the host state rules in regard (irrespective of the law applied to the employment 

relationship/contract – ROME I cf. respective section 1.2 ‘European and national legislation applicable 

to posted workers’), aims at limiting potential wage differences between posted and local workers in 

order to limit potential labour cost difference faced by local service providers compared to foreign 

service providers and (to) so limit the ‘space’ for ‘unfair labour cost competition’ so-called hidden social 

(wage) dumping (cf. ESSAY 1 of the present dissertation). The big challenge and question is, which host 

country’s ‘wage setting’-rules can effectively be applied to posted workers without violating 

enterprises’ freedom to provide services and to what extent. By respectively enforcing and revising the 

PWD-setting, the European legislator has tried to progressively clarify these two (legal and practical) 

ambiguities and also European case law continuously tries to shed light on the proper application of 

the PWD provisions and its posting of workers ‘wage’-setting rules. Since the concept ‘wage’ (‘rates of 

pay’, ‘remuneration’ etc.) comprises many different ‘elements’ that highly differ across EU MSs (also 

the rules according to which they are determined highly differ), determining posted workers’ proper 

‘remuneration’ that “guarantees a level playing field for businesses and respect for the rights of 

workers” (cf. Recital (1) PWD 2018) and contrasts and prevents potential hidden wage dumping, is 

highly challenging and complex.  

Considering the context in which the Revised PWD Directive 2018/957 has been adopted504, it is 

reasonable to argue that the 2018 Revision of the PWD should contribute to realize the principle (of) 

“equal pay for equal work at the same place”505 in the EU (cf. also EC leaflet 03/2018) which would 

imply that the remuneration of posted workers should be at the same level of the salary of the 

respective local workers, including the same additional salary elements such as bonuses or allowances. 

Even if the 2018 PWD’s specifications made in regard to the (concept) ‘remuneration’ that has to be 

guaranteed to the posted worker (in the host state) have brought at least some substantial 

                                                           
502 According to the literature, the (composition) of the remuneration (ex-‘MRP’) is, together with the safety and 
health standards, the ‘hard core matter’ of the Art. 3(1) PWD list with the greatest impact on the position of the 
worker being posted (cf. Houwerzijl and Van hoek, 2011:8). 
503 in the original PWD 1996 just in the construction industry. 
504 Cf. Juncker Commission, EPSR 2017 etc. 
505 Also in the view of the aim of establishing and guaranteeing a “level playing field for businesses and respect 
for the rights of workers (cf. Recital (1) PWD 2018).  
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‘improvements’ towards guaranteeing ‘a more equal pay for equal work between posted and local 

workers’, the revised PWD 2018 cannot guarantee it (cannot guarantee a ‘level situation’).  

More in detail, although the Revised PWD 2018/957 replaces the limited concept ‘minimum-rates-of-

pay’ with the ‘more extensive and exhaustive’ concept ‘remuneration’506 (remuneration is not any 

more defined by reference to ‘minimum-levels’ as the concept ‘MPR’ was507), clarifies the treatment 

of ‘allowances’508 and extends (- to all sectors -) the role and scope of applicability (- para. 8 of Art. 3 is 

now applicable also in addition to a system for declaring collective agreements to be of universal 

application -) of host countries’ collective agreements for determining the constituting elements of 

remuneration that have to be guaranteed to the posted workers (before, an employer was ‘only’ 

obliged to comply ’de facto’ with the minimum wage of the host state509), the 2018 revised PWD still 

has several weaknesses and shortcomings that prevent an identical, ‘fair’ and harmonious application 

of the PWD 2018 across all EU MSs.  

As already discussed in the respective box of Table 2.1, in order to clarify the concept ‘remuneration’ 

the elements that constitute it the revised PWD 2018 makes three relevant ‘new’ specifications (in 

regard to paragraph 1, 7 and paragraph 8 of Art. 3 PWD): 

1. Remuneration “means all constituent elements of remuneration”510: 

a. Rendered mandatory by national law (or regulation and administrative provision) or 

b. Rendered mandatory by collective agreements (or arbitration awards) which, in that 

Member State, have been declared universally applicable or  

c. Constituent elements that otherwise apply in accordance with paragraph 8 of Art. 3 

(1) PWD whose scope of application was clarified and (as such) explicitly and 

substantially extended (cf. the explanation next paragraph of this subsection); - this 

                                                           
506 According to Zahn, (2016:205-206) “the use of the term ‘remuneration’ allows for the inclusion of a variety 

of different elements as part of a pay package and gives social partners some discretion in bargaining over pay 

and its constituent parts”. Novitz (2016) argues that the use of the term ‘remuneration’ enables “the PWD to 

reflect the more dynamic wage-setting realities in the contemporary labour market’.” As already argued, 

probably the most relevant innovation brought by the reference to the concept ‘remuneration’ is that it is NOT 

defined by referring to ‘minimum-levels’ as the concept ‘MRP’ does (and did). In particular, combined with the 

extension (even if moderate) of the role and applicability of collective agreements (cf. next sub-section), 

‘remuneration’ gets more significance and weight. Note that the problem of the ‘universally applicable’–limit 

still persists as the PWD 2018 continues to require wage setting through universally applicable collective 

agreements or legislation (cf. Zahn, 2016:206 and respective section 2.4 ‘Shortcomings of the Revised PWD 

Directive 2018/957). 

507 It has to be deducted from future CJEU interpretations and judgements to what extent the ‘host country 
minimum-level-standard’-threshold has really been overcome in practice by replacing ‘MRP’ with ‘remuneration’ 
and embedding it in the new 2018 revised PWD-setting. Note that it is naturally inherent to the concept 
‘minimum rates of pay’ to make reference to ‘minimum-level-standards’.  
508 Allowances are a (special) type of ‘remuneration’ that manifest special characteristics due to which they are 
ultimately not always clearly considerable as remuneration as such (cf. explanation in this section). 
509 cf. respective CJEU judgements and section ‘maximum-interpretation’ of the PWD 1996) 
510 For this point 1 see 2018 PWD specifications made to Art. 3(1) and linked to Art. 3(8) PWD. 
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(present) point (c) is the real significant innovation of the PWD 2018 in respect to the 

determination of the variable host state ‘remuneration’ that has to be guaranteed to 

posted workers. 

2. the extended paragraph 7 of Art. 3 PWD 2018 and the newly introduced point (i) of the ‘hard 

core matters’-list of Art. 3(1) PWD further clarify what kind of ‘allowances’511 are considered 

to be part of remuneration under the revised PWD 2018 and what kind of allowances remain 

instead outside the PWD definition of remuneration;  

While the above mentioned point 2 refers to ‘PWD 2018 specifications’ that clarify what elements 

actually constitute posted workers’ guaranteed ‘remuneration’, point 1 refers to how to determine the 

remuneration constituting elements under the revised PWD 2018 rules (hence, to what extent host 

state law and collective agreements have to be applied by foreign service providers).  

In regard to point (1c) the scope of application of para. 8 Art. 3 PWD 2018 has been significantly 

extended by substantially three reasons: 

- explicit reference to (the provision of) para. 8 Art. 3 PWD in Art. 3(1) without the limitation of 

Annex PWD 1996 to the only construction sector – hence, in regard to the ‘hard core’ working 

conditions (terms and condition of employment) listed in Art. 3(1) PWD, paragraph 8 of Art. 3 

is applicable to all economic sectors  

- explicit reverence to para. 8 Art. 3 PWD in Art. 3(1) in regard to the specific concept 

‘remuneration’ 

- introduction of the wording “or in addition to” in (the same) paragraph 8 of Art. 3 PWD (cf. 

explanation in the respective box of Table 2.1 and next subsection ‘Extension of the role and 

applicability of host states’ collective agreements’) 

While especially the revision of Art. 3(1) – concept ‘remuneration’- combined with Art. 3(8) – extended 

applicability of host states’ collective agreements- is addressed at aligning the ‘remuneration’ of 

posted workers to the one of local workers512, also the Revised PWD 2018 does not imply and can not 

guarantee that posted workers are entitled to an identical salary and benefits package as local workers 

(including e.g. group insurance, hospitalization, company car, lunch allowances, etc.). This is due to the 

                                                           
511 Allowances are a (special) type of ‘remuneration’ that manifest special characteristics due to which they are 
ultimately not always clearly considerable as remuneration as such. This also depends on the respective 
definition of the concept remuneration and the respective context. The PWD 2018 tries to clarify the by the 
specific PWD-setting applied definitions of remuneration (and the subsequent repercussions on the treatment 
of the concept allowances). 
512 Cf. also Zahn (2016:205-2016) that argues that “in terms of pay, the replacement of ‘minimum rates of pay’ 
(in Article 3(1) of the PWD) with the concept ‘remuneration’ means that employers have to apply the rules of the 
host country in relation to pay/remuneration, as laid down by law or by universally applicable collective 
agreements, and not just the minimum rates of pay. Together with the novelty that the rules set by universally 
applicable collective agreements are now extended to be mandatory in all sectors (and not just as previously to 
the only construction sector) this is one of the most significant changes with effective impact. 
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crucial fact that in the context of the (currently) existing large differences between different IR systems 

and collective bargaining practices across EU MSs513, in practice far from all sectoral collective 

agreements are ‘generally binding’ as required by Art. 3 (8) PWD (e.g. Germany and Italy use a limited 

number of generally applicable collective agreements at sectoral level514) and furthermore also (the 

increasing number of) (company-level)-collective agreements at company level515 are still not covered 

and applied516 by the revised PWD (cf. ETUC 2016 ‘Posted Workers revision – equal pay for some’. 

Hence, ‘equal pay for posted workers’ rather refers to the wage scales and specific allowances 

applicable due to local legislation or generally binding collective agreements. Thus, the 2018 PWD’s 

‘real’ impact on ‘equal pay’ (and labour conditions) for posted workers highly depends on the 

respective country (in question) and its specific labour law setting and collective bargaining system as 

well as the respective transposition and implementation of the PWDs into national law. For some 

countries for instance, the 2018 Revision of the PWD (already) implies already substantial change and 

‘improvement’ of the posted workers’ remuneration and working conditions (especially if compared 

to the previous obligation to ‘de facto’ comply with the minimum wage level of the host MS). For other 

countries, on the other hand, the PWD’s impact is lower as in the case of Belgium for instance, that 

already implemented the previous Posted Workers Directive in a very broad sense (by) determining 

almost the entire Belgian labour law as applicable to posted workers517 (cf. also ANNEX … for the 

displaying of two specific practical examples of the PWD’s impact on posted workers’ remuneration).   

Note that in order to objectively determine the elements of pay for posted workers, Member States 

(MSs) are obliged to publish information on the constituent elements of remuneration on the specific 

official website (cf. Zahn, 2016:205, cf. respective box in Table 2.1 and section 2.3 ‘Clarifications and 

shortcomings of PWED’) 

                                                           
513 This implies also large and substantial differences of the collective agreements’ ‘general applicability’-
characteristics across the EU MSs. 
514 Note that some MSs such as UK, Sweden and Denmark do not have a system for declaring collective 
agreements generally binding (cf. Cremers and Donders, 2004:22).  
515 In the context of the NEEG (‘new economic European governance’ – also NEG, for an analysis and discussion 
consult e.g. Erne, 2018; Maccarrone, 2018) and in particular through the country recommendations in the 
context of the European semester, European institutions (the Commission, ECB etc.) are recently pushing 
towards a decentralisation of collective bargaining (systems) in Europe and an enforcement of the decentralised 
‘second level’ or ‘company level’ collective bargaining. As it will be discussed in the ‘Conclusions – Concluding 
Remarks’, this is obviously in clear contrast with an effective (fair) 
516 Note that also Orlandini (2017:3; original text in Italian) argues that “full equality of treatment is precluded 
(also) by the fact that the concept of ‘remuneration’ (ex-‘MRP’, minimum rates of pay) is defined at national level 
(by law and/or by sectoral general applicable collective agreements) and do not include, in fact, the components 
and elements of the remuneration set by decentralized (territorial or company-level) collective agreements.  
517 In the case of workers posted to Belgium for instance, there will be no substantial changes and the revision 
will have a small impact as Belgium has already implemented the previous Posted Workers Directive in a very 
broad sense by determining almost the entire Belgian labour law as applicable to posted workers (cf. Deloitte, 
2018). 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

176 
 

According to the author’s view, similar to the concept ‘minimum rates of pay’, also the concept 

‘remuneration’ is again not a univocal concept and might lead to uncertainty in the practical and legal 

application of the concept ‘remuneration’. Again, the first CJEU judgements in regard should allow for 

a more precise assessment. On the other hand, Van der Vlies (2018:30) argues, the new concept 

‘remuneration’ might not act anymore as ceiling of rights as ‘MRP’ where partly interpreted. 

In regard to (potentially) contrasting wage dumping, Orlandini (2018) argues that the targeted revision 

of the PWD sets out some important innovations that sign some significant progress especially in 

regard to wage dumping (cf. Orlandini, 2018:68):  

o the application to posted workers of all the ‘extended mandatory’ elements of 

‘remuneration’ instead of the simple ‘minimum rates of pay’518 (Art. 1(2)1c PWD (EU) 

2018/957) and  

o the application to posted workers of the rules of the receiving Member State on 

workers’ accommodation and allowances or reimbursement of expenses519 during the 

posting assignment520 (Art. 1(2)1(h-i) PWD (EU) 2018/957521; Schütze, 2018:655), 

 

UNDERSTANDING THE NOTION AND COMPOSITION OF ‘REMUNERATION’ 

 

- [from Van der Vlies, 2018:29] “total gross amounts of remuneration rather than individual 

elements of remuneration” (cf. Recital PWD 2018 (18)522) 

                                                           
518 As also Gottardi (2018: 162) argues “….mette a un segno un risultato non trascurabile nell’azione di contrasto 
alla concorrenza basata solo sul più basso costo del lavoro.” 
519 According to Picard and Pochet (2018), already the PWD 1996 (Directive 96/71/EC) revealed abusing practices 
like the failure to comply with working time requirements and the abusive deduction of substantial costs from 
wages for the board and lodgings of posted workers. 
520 Furthermore, for long-term postings (longer than 12 or 18 months), the revised PWD provides the 

application of an extended set of terms and conditions of employment of the receiving Member State (Schütze, 

2018, Chapter 16, p. 655 ff.). 

521 Art. 1(2): “Member States shall ensure, irrespective of which law applies to the employment relationship, that 
undertakings as referred to in Article 1(1) guarantee, on the basis of equality of treatment, workers who are 
posted to their territory the terms and conditions of employment covering the following matters which are laid 
down in the Member State where the work is carried out: 
— by law, regulation or administrative provision, and/or 
— by collective agreements or arbitration awards which have been declared universally applicable or otherwise 
apply in accordance with paragraph 8: [...], c.) remuneration, including overtime rates; this point does not apply 
to supplementary occupational retirement pension schemes; […] (h) the conditions of workers’ accommodation 
where provided by the employer to workers away from their regular place of work; (i) allowances or 
reimbursement of expenditure to cover travel, board and lodging expenses for workers away from home for 
professional reasons. 
522 Recital (18) of Revised PWD 2018: “When comparing the remuneration paid to a posted worker and the 
remuneration due in accordance with the national law and/or practice of the host Member State, the gross 
amount of remuneration should be taken into account. The total gross amounts of remuneration should be 
compared, rather than the individual constituent elements of remuneration which are rendered mandatory as 
provided for by this Directive.”  
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- [from Europarl, 2016] As regards other elements of remuneration, the revision introduces 

clearer rules for allowances, while travel, board and accommodation costs are not deductible 

from workers’ salaries. As stipulated by the Enforcement Directive, the mandatory elements 

that constitute remuneration in a Member State must be available on a single national website 

(‘reinforced transparency obligations523’ cf. direct reference of the 2018 Revised PWD to Art. 

5 ‘Improved access to information’ of PWED, cf. respective part in Table 2.1 ‘Net changes 

introduced by the Revised PWD 2018/957’).  

- Especially where there is no legal minimum wage the role and scope of applicability of host 

states’ collective agreements is crucial it has direct repercussions on the composition of the 

concept and variable ‘remuneration’ (cf. for instance Germany and its ad hoc introduction of 

a legal minimum wage for the construction sector524). 

 

Extension of the role and applicability of host states’ (universally and generally applicable) collective 

agreements to ALL sectors 

 

This section is strictly linked to the previous subsection’s discussion on the extended ‘role and scope 

of applicability of the provisions of host states’ collective agreements’ in regard to the specific concept 

‘remuneration’; - here the analysis is not anymore limited to the single aspect (of) ‘remuneration’ but 

concerns all host state’s ‘hard core’ terms and conditions of employment listed in Art.3(1) PWD that 

have to be guaranteed to posted workers.  

The Revised PWD Directive 2018/957 makes two substantial ‘extensions’: 

1. By cancelling the Annex of Art. 3(1) of the original PWD 1996 (cf. respective box of Table 2.1), 

according to the PWD 2018 the rules set by universally applicable collective agreemens 

(sectoral social partner agreements) become mandatory for posted workers in all economic 

sectors (whereas previously they were only mandatory in the construction sector. According 

to Zahn (2016:205) “this amendment builds on the case law of the Court in Sähköalojen 

ammattiliitto ry by entitling posted workers to some of the same advantages such as bonuses, 

or pay increases according to seniority as local workers. 

2. By adding the wording “or in addition to” to paragraph 8 of Art. 3 PWD (cf. respective box of 

Table 2.1), paragraph 8 can be applied even if the respective host country has a system for 

declaring collective agreements to be of universal application. This explicitly counteracts and 

prevents ‘narrow (CJEU) interpretations of Art. 3(8)’ as it happened in the already discussed 

                                                           
523 Cf. EC leaflet 03/2018.  
524 The specific choice of Germany was to concentrate on the new law on minimum salary (MiLoG), introduced 
on 1.1.2015. It furthermore made joint and several liability applicable to posting as well (cf. Adapt, 2016:14). 
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Rüffert case525 where the CJEU actually ruled that the German could NOT appeal to Art. 3(8) 

since this provision may be used only by States which do not have a system for declaring 

collective agreements of universal application.  

Point 2 seems to be able to effectively prevent, in fact, very restrictive interpretation of the ‘principle 

of proportionality’ which, in the Rüffert judgment526 for instance, led the Court to rigidly interpret 

Article 3 (8) PWD and so deny the possibility of referring to the collective agreements de facto 

(generally) applied in MSs where there are mechanisms to ensure erga omnes effect, even when those 

mechanisms have not been used (note that this has been highlighted as one of the reason why in 

Germany, - where not all collective agreements are declared generally binding -, many Länder have set 

a statutory minimum wage to be applied to posted workers in public contracts). 

The 2018 revision of the PWD thus ensures major respect towards MSs’ bargaining systems and 

towards host states’ (universal applicable) collective agreements. Still, the path of reaching a “level 

playing field” (cf. Recital (1) PWD 2018) for domestic firms and posting undertakings (and effective 

respect for the rights of workers) is still long. In regard to working conditions (and in regard to the 

concept ‘remuneration’ discussed in the previous subsection), Member States (‘posting host states’) 

may apply large, representative regional or sectorial collective agreements to posted workers in all 

economic sectors. Previously this was valid only in the construction sector.  

As regards accommodation conditions in the host country, according to the new point (h) existing 

national rules for local workers away from home for work must be applied. 

These clarifications and ‘extensions of the scope of applicability’ of the PWD 2018 can be linked to the 

PWD Revision’s initial objectives of widening the scope of the provisions regarding working conditions 

and enhancing the promotion of more equal treatment and further improvement of the working 

conditions of posted workers (cf. Cremers, 2016:161).  

Note that the problem of the ‘universally applicable’ (and the consequently strict limitation of ‘non-

erga omnes’ collective bargaining systems and exclusion of company level collective agreements) 

persists (cf. respective section 2.4 ‘Shortcomings of the Revised PWD Directive 2018/957).  

 

 

                                                           
525 To the author of the present Essay, this specific ‘Extension’ of PWD 2018 seems to be fruit of the highly 
controversial debate arisen around the Rüffert judgement and the Rüffert-rule.  
526 Recall, that as already mentioned in section 1.2.2, in this judgement, the ECJ elaborated the judgement along 
the lines of the Posting of Workers Directive. In its view, the situation in Niedersachsen where the (construction) 
workers of the polish company to which the public tender winning German company did subcontract the work 
were asked to be paid “at least the remuneration prescribed by the collective agreement in the place where 
those services are performed”, did not fulfil the criteria to fix pay as set out in the Directive as the law does not 
itself fix any minimum rate of pay and the collective agreement in regard had not been declared universally 
applicable (cf. Etui, 2010 on RÜFFERT C-346/06).  
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Equal treatment of posted temporary agency workers and local temporary agency workers  

 

The revision of paragraph 9 of Art. 3 PWD in addition to newly introduced paragraph 1b of Art. 3527 

ensures equal treatment for posted temporary agency workers vis-à-vis local temporary agency 

workers528: The same conditions applicable to national temporary employment agencies will also apply 

to those cross-border agencies hiring out workers as the newly introduced ‘paragraph 1b of Art. 3’ 

guarantees posted temporary agency workers the terms and conditions of employment which apply 

pursuant Art. 5 of TAW Directive 2008/104/EC and paragraph 9 of Art, 3 PWD 2018 guarantees posted 

temporary agency workers all other terms and conditions that apply to local temporary agency workers 

(cf. respective boxes of Table 2.1). Hence, one could speak of (an) effective ‘equal treatment’.  

(Still,) in the author’s view, already the original paragraph 9 of the PWD framework Directive 1996, in 

theory already provided for the ‘equal treatment’ between posted temporary agency workers and local 

temporary agency workers and, thus, the 2018 PWD Revision would not bring anything substantial 

new if not the extra introduced paragraph 1b of Art. 3 and its direct link to the TAW Directive 2008 

(that in 1996 obviously did not exist yet). In this line of reasoning, also the newly introduced paragraph 

1b of Art. 3 does loose substance and relevance if compared to the original PWD-setting.  

According to the EC (leaflet 03/2018:3) the new rules will apply to temporary agency workers and 

workers in chain posting. Where Member States in accordance with their national rules and practices 

require undertakings to subcontract only with undertakings that grant workers the same conditions 

on remuneration as those applicable to the contractor, the PWD 2018 allows Member States to apply 

such rules equally to undertakings posting workers to their territory (cf. COM2016/505/final:p.4). 

 

 

Transport sector 

 

The new elements of the directive will apply to the road transport sector once specific EU legislation 

for this sector (currently under negotiation) is applied (to the author’s information by August 2019, the 

EU legislation for this sector is currently still under negotiation and the Co-decision process is 

ongoing529, cf. European Parliament, 05/2019 ‘Factsheet on the Posting of Workers’). Depending on 

                                                           
527 Personal note [+ repeated]: (which makes direct reference to Art. 5 of TAW Directive 2008/104/EC, cf. 
respective boxes of Table 2.1).  
528 According to Zahn (2016:205), the PWD 2018 “extends the equal treatment principle to posted temporary 
agency workers vis-à-vis local temporary agency workers with respect to remuneration and working conditions. 
529 Latest developments of EU-legislation in regard to road transport sector: On 31 May 2017, the Commission 
put forward its ‘Europe on the Move’ legislative package, which included 1.) a proposal for a ‘Regulation 
amending Regulation (EC) No 561/2006 (in regard to minimum requirements on maximum daily and weekly 
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the development of this ‘lex specialis’, there will be an assessment to see whether further measures 

are required (cf. EC leaflet 03/2018). 

According to scholars and commentators, the exclusion, - at least for now-, of the transport sector 

from the Revised PWD 2018 is surely one of the shortcomings of the PWD 2018 and is widely seen as 

‘political compromise’ between very differentiated interest of the distinct EU MSs in regard to the very 

sensitive issue of road transport sector.  

Precisely, Art. 3530 (3) of Revised PWD Directive 2018/957 sets out that “this Directive [PWD 2018] shall 

apply to the road transport sector from the date of application of a legislative act amending Directive 

2006/22/EC as regards enforcement requirements and laying down specific rules with respect to 

Directive 96/71/EC and Directive 2014/67/EU for posting drivers in the road transport sector.” 

In regard to the transport sector a very recent ruling of the Finance Court Berlin-Brandenburg in date 

of 16.01.2019 (rulings docket/AZ 1 K 1161/17 and 1 K 1174/17531) underlines that employers from 

home and abroad have to pay at least statutory minimum wage for the time their employees work in 

Germany. This also applies if the activity takes only a short time, as is often the case with long distance 

drivers from abroad. According to the Cottbus judges, the obligation to pay the minimum wage violates 

neither European nor German constitutional law.  

 

 

2.4. Shortcomings of the Revised PWD 2018/957 and hidden social dumping – first 

‘Concluding Remarks’ 

 

The main objective of the present analysis was to examine whether, how and to what extent the 

current ‘intra-EU posting of workers legal framework’, and in particular the specific current EU-PWD-

                                                           
driving times, minimum breaks and daily and weekly rest periods) and Regulation (EU) 165/2014 (in regard to 
positioning by means of tachographs’ (cf. COM2017/0277). As part of its 2017 ‘Europe on the Move’ package, 
the Commission also put forward 2.) a proposal for a ‘Directive amending Directive 2006/22/EC as regards 
enforcement requirements and laying down specific rules with respect to Directive 96/71/EC and Directive 
2014/67/EU for posting drivers in the road transport sector’ (cf. COM2017/0278). In April 2019, Parliament 
adopted a decision at first reading on both proposals and the Co-decision process is on-going (cf. European 
Parliament 04/2019 Road Transport). 
530 Cf. Art. 3 of Revised PWD 2018 ‘Transposition and application’.  
531 Cf. http://www.gerichtsentscheidungen.berlin-
brandenburg.de/jportal/portal/t/279b/bs/10/page/sammlung.psml?pid=Dokumentanzeige&showdoccase=1&j
s_peid=Trefferliste&documentnumber=1&numberofresults=1&fromdoctodoc=yes&doc.id=STRE201970185&d
oc.part=L&doc.price=0.0#focuspoint  

http://www.gerichtsentscheidungen.berlin-brandenburg.de/jportal/portal/t/279b/bs/10/page/sammlung.psml?pid=Dokumentanzeige&showdoccase=1&js_peid=Trefferliste&documentnumber=1&numberofresults=1&fromdoctodoc=yes&doc.id=STRE201970185&doc.part=L&doc.price=0.0#focuspoint
http://www.gerichtsentscheidungen.berlin-brandenburg.de/jportal/portal/t/279b/bs/10/page/sammlung.psml?pid=Dokumentanzeige&showdoccase=1&js_peid=Trefferliste&documentnumber=1&numberofresults=1&fromdoctodoc=yes&doc.id=STRE201970185&doc.part=L&doc.price=0.0#focuspoint
http://www.gerichtsentscheidungen.berlin-brandenburg.de/jportal/portal/t/279b/bs/10/page/sammlung.psml?pid=Dokumentanzeige&showdoccase=1&js_peid=Trefferliste&documentnumber=1&numberofresults=1&fromdoctodoc=yes&doc.id=STRE201970185&doc.part=L&doc.price=0.0#focuspoint
http://www.gerichtsentscheidungen.berlin-brandenburg.de/jportal/portal/t/279b/bs/10/page/sammlung.psml?pid=Dokumentanzeige&showdoccase=1&js_peid=Trefferliste&documentnumber=1&numberofresults=1&fromdoctodoc=yes&doc.id=STRE201970185&doc.part=L&doc.price=0.0#focuspoint
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setting (legal and practical setting linked to the respective relevant CJEU interpretation line), leaves 

space for hidden social dumping (within the EU). 

In order to answer the research question, the present analysis shows that the current ‘intra-EU posting 

of workers legal framework’ and he specific current EU-PWD-setting leave, in fact, considerable space 

for hidden social dumping practices, and in particular for hidden social wage dumping. How and to 

what extent (this happens) can be deduced and understood from the shortcomings and weaknesses 

that the EU-PWD-(legal)-setting (still) manifests even after the 2018 PWD Revision (it is clear that for 

a more extensive assessment of the effective impact of the Revised PWD Directive 2018/957, the 2018 

revised PWD’s transposition into national law and first CJEU judgements of the basis of the PWD 2018 

provisions have to be awaited).  

Before accurately summarizing and discussing the shortcomings and weaknesses of the Revised PWD 

2018/957 and of the current PWD legal setting in general that leave considerable space to ‘hidden 

social dumping practices arising from the intra EU-posting of workers’, the most relevant current PWD-

provisions and -rules are highlighted that, according to the present analysis, can contribute potentially 

contrast and prevent ‘hidden social dumping practices arising from the EU posting of workers: 

1. The PWED prevents fraudulent intra-EU posting of workers like the abuse of letterbox-

companies and so limits the hidden social dumping  

2. The 2018 Revised PWD’s concept ‘remuneration’ combined with the extension of the role and 

applicability of host states’ (general applicable) collective agreements to all economic sectors 

and the clarification of the treatment of allowances (in particular paragraph 7 of Art. 3 PWD 

2018) should, at least in part, effectively contrast hidden wage dumping practices 

3. The in the previous point extension of the role and applicability of host states’ (general 

applicable) collective agreements beyond ‘remuneration’ also regards all the other ‘hard core 

matters of terms and conditions of employment’ listed in Art. 3 (1) PWD 2018 and so 

contributes to prevent and contrast potential cross-border intra-EU downward pressure on 

working conditions (hence, a cross-border intra-EU ‘dumping’ and ‘race to the bottom’ in 

regard to working conditions) 

4. The equal treatment of temporary agency workers (in particular newly inserted paragraph 1b 

to Art. 3 (1)) effectively prevent hidden social dumping, at least hidden social wage dumping 

on the grounds of intra-EU posting of temporary agency workers. That hidden social dumping 

in chain relationships arise (where temporary agency workers are highly represented and 

used/exploited) in many other forms, go beyond the purpose of the present ESSAY 2 (consult 

ESSAY 1 of the present dissertation for a ‘theoretical model on hidden social dumping practices 

arising along supply and production chains’) 
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5. The explicit posting-time-limit of 12 (or 18) facilitates the clear and ‘fair’ implementation of 

the PWD-setting and so contributes to potentially prevent and contrast hidden social dumping 

practices arising from intra-EU posting of workers   

 

The present analysis shows that the current PWD setting provides some tools and provision that 

effectively contribute to ensure ‘fair intra-EU labour mobility’ and so contrast and prevent hidden 

social dumping, - the actual objective of the Posting of Workers Directive. On the other hand, the 

present analysis highlights several shortcomings and weaknesses that miss to ensure ‘fair intra-EU 

labour mobility’ and (still) allow enterprises and foreign service providers to exploit (legally or illegally) 

the intra-EU posting of workers rules and engage in hidden social dumping (in the present ESSAY in 

particular hidden social wage dumping). The present analysis shows that the 2018 Revision of the PWD, 

- one of the EPSR initiatives-, failed to introduce substantial change and social protection (cf. Orlandini, 

2018) even if several ambiguities were clarified. These shortcomings and weaknesses can be 

summarized as follows:  

 

1. The legal basis of the Revised PWD 2018/857 has not been extended to Art. 153 TFEU as it had 

been suggested by social partners532 (cf. Orlandini, 2018) and so also the revised PWD 2018 

remains “firmly located […] within the free movement of services” (cf.Zahn, 2016:205). Instead 

of getting a ‘more social directive’, the Revised PWD Directive 2018/957 risks to continue to 

function as a “source of regulation of the services market” (cf. Orlandini, 2018). According to 

the present analysis, the Revised PWD 2018/957 seems to remain, in fact, an ‘economic’ 

directive principally based on the free movement of services, even if at the same time it aims, 

at least in its Recitals, at guaranteeing fair labour mobility and a “level playing field for 

businesses and respect for the rights of workers”. According to the present analysis’ findings 

and the PWD-legal-setting’s highlighted and examined shortcomings and weaknesses, up to 

now the changes introduced by the Revised PWD 2018/957 seem to be rather symbolic and 

not really substantial. Note that this delineated development is in line with the general lack of 

recent substantial European legislation in the social field (despite the 2017 proclaimed EPSR, 

whose –legal- initiatives and their future impact merit to be further analysed); 

2. Even if the Revised PWD 2018/957 introduces some important innovations and revisions that 

can effectively contribute to contrast and prevent hidden wage dumping that arises from intra-

EU posting of workers practices (for instance, posted workers from all sectors are now entitled 

                                                           
532 According to Cremers (2016:161) within the first suggestions regarding the PWD revision there was, in fact, 
the proposal to add “a legal base that goes back to articles in the Treaty with social objectives, thereby giving 
more guidance to the CJEU (aiming social and labour protection at cross-border workers)”. 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

183 
 

to host states’ elements of ‘remuneration’ laid down also by ‘generally applicable’ collective 

agreements instead of being entitled to simple ‘minimum rates of pay’533 by definition defined 

by minimum-levels) according to Orlandini (2018) the so-called “Laval doctrine” and the 

“Rüffert rule” have still not been entirely ruled out by the targeted Revision of the PWD. The 

revised Posting of Workers Directive (EU) 2018/957 that should reaffirm the principle of "the 

same pay for the same work in the same place" has still several important and relevant 

shortfalls; 

3. the with Revised PWD 2018/957 extended ‘role and scope of applicability of collective 

agreements’ for determining the host country’s ‘terms and conditions of employment’ 

applicable to posted worker is at the same time still limited by the same paragraph 8 of Art. 3 

PWD 2018/957, especially in countries that use a limited number of generally applicable 

agreements at sectoral level. The collective agreements’ ‘general applicability’-requirement 

has not been relaxed and, thus, regional and/or company-level collective agreements continue 

to be excluded from the scope of application Art. 3 Revised PWD 2018/957 (even if, - almost 

paradoxically- the European Union institutions at the same time continue to increasingly 

promote the decentralized level of collective bargaining through for instance European 

semester’s ‘Country Specific Recommendations’ in regard). According to Orlandini (2017:3) 

the Commission adheres to the principles of the ESA/Ammattiliitto judgment, but it does not 

substantially solve the problems that this judgment leaves open: the crucial fact that erga 

omnes effect of collective agreements are in practice rarely found across EU MSs’ collective 

bargaining systems (Finland is clear exception in this case). The problem of compliance with 

the principle of non-discrimination remains, in fact, substantially unsolved with reference to 

collective agreements lacking general effects. A problem that might be addressed by allowing 

MSs to refer to sectorial and territorial collective agreements respected by most (- Orlandini, 

2017:3 suggests a threshold of at least 80% or 70%-) national companies or by providing for 

compliance with average wages applied by undertakings in a particular sector or territory; 

4. linked to the previous point, the ‘positive’ impact of the new notion ‘remuneration’ (instead 

of ‘minimum rates of pay’) remains rather limited and limited progress is made in approaching 

a real and effective ‘level playing field’ between posting and local companies534 in systems 

without ‘erga omnes’ applicability of collective agreements and/or a limited use of generally 

                                                           
533 As also Gottardi (2018: 162) argues that this concept-change is a “non-negligible and not inconsiderable result 
in the fight against competition based on low labour costs.” 
534 Due to also under the Revised PWD 2018/957 potentially still persistent differences in the working conditions 
and ‘remuneration’ applicable to posted workers vis-à-vis local host state workers. 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

184 
 

applicable agreements at sectoral level (cf. Oralndini, 2018, ETUC Press Release (2016)535, Van 

der Vlies, 2018:30, Zahn, 2016:205-206 etc.).  

5. linked to argumentation line developed in above mentioned points 3. and 4., according to the 

author’s analysis, also the explicit 12 (or 18) months ‘posting-duration-limit’ is not totally 

binding and does not guarantee the ‘equal treatment’-principle to posted workers that have 

exceeded the 12 (or 18) months posting-duration-limit: on the one hand, after exceeding the 

12 (or 18) months posting duration limit, the ‘Art. 3 PWD list of matters-limitation’ in regard 

to the applicable terms and conditions of employment is in fact, suspended, but on the other 

hand, according to the author’s analysis the ‘collective agreements general applicability-limit’ 

is instead not suspended and still excludes the application of any collective agreement that is 

not covered by paragraph 8 of Art. 3 PWD 2018. 

o This is, in fact, confirmed by the findings of Orlandini (2018:66) that argues that once 

the now fixed maxima-posting-duration of 12 months (extendable to 18 months) is 

over, the PWD 2018 guarantees that the thereof affected posted worker is potentially 

entitled to host state’s terms and conditions of employment in regard to ALL 

matters536 (with the only explicit exception of termination rules and supplementary 

occupational pension schemes537). Again, the ‘generally applicable’ collective 

agreements-requirement (para. 8 of Art. 3 PWD) still holds also in this case and thus 

also the scope of the ‘posting-duration-limit provision’ is again limited (cf. Orlandini 

2018:66). Note that Orlandini (2018:66) contemporaneously admits that is was 

difficult and improbable to expect that the European legislator would have been able 

to push beyond (due to system-constraints and substantially diverging interests of the 

MSs in regard) 

o The present quantitative posting of workers section has shown that the average 

duration of posting is ‘only’ 4 months, which indicates that long-term posting of 

workers is not very diffused. Still, as already argued in that same section, these 

numbers have to be treated with caution. On the other hand, they still provide an 

reliable approximate quantitative description of the intra-EU posting of workers 

phenomenon;  

6. as the above mentioned points 3., 4. and 5. show, the effective impact of the Revised PWD 

2018/957 on reaching the ‘declared’ objective of guaranteeing a “level playing field for 

                                                           
535 Also ETUC’s 2016 assessment on the 2018 PWD Revision already considers the (by then) proposed PWD 2018 
to be a significant improvement but argues that it will result in a ‘right to equal pay that many posted workers 
will never get’ (cf. Zahn, 2016:205-206). 
536 Not any more limited to the ‘hard core’ terms and conditions of employment listed in Art. 3(1) PWD.  
537 Cf. by PWD 2018 in Art. 3 inserted paragraph 1a sub-points (a) and (b). 
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businesses and respect for the rights of workers538” (ensuring ‘fair’ wages539 and a level playing 

field in the host country between posting and local companies), highly depends on the 

respective host country’s labour law setting, industrial relation system, collective bargaining 

setting (and tradition) as well as on the actual transposition of the PWDs into national law;  

7. according to Orlandini (2017:3) a paragraph on subcontractors, which would have obliged 

contractors to ensure that subcontractors respect the same rules, was taken out of the revision 

proposal, because some member states would not have accepted to introduce the rule into 

their national law. Nevertheless, Art. 2 (2a) of PWD (EU) 2018/957 shows some sensibility 

towards the issue of ‘subcontracting’ as it demands that the mandatory ‘Report of the EC to 

the European Parliament’540 should include an assessment on whether the specific issue 

subcontracting requires further measures to ensure a level playing field and protect workers 

(cf. Art. 2 (2a) of PWD (EU) 2018/957). 

8. exclusion of the in the ‘posting of workers’-context highly relevant road transportation sector 

from the PWD revision. Still, in regard to the transport sector a very recent ruling of the Finance 

Court Berlin-Brandenburg in date of 16.01.2019 (rulings docket/AZ 1 K 1161/17 and 1 K 

1174/17) underlines that employers from home and abroad have to pay at least statutory 

minimum wage for the time their employees work in Germany. This also applies if the activity 

takes only a short time, as is often the case with long distance drivers from abroad. According 

to the Cottbus judges, the obligation to pay the minimum wage violates neither European nor 

German constitutional law.  

9. missed opportunity to introduce an explicit link between the PWD and (the) Rome I Regulation 

in situations of long term posting (as it was initially intended): According to ETUC, 2016:14, 

until the adoption of the PWED where Art. 4 makes reference to the Rome I Regulation with 

regard to the issue of applicable law, “the CJEU had no competence to interpret the existing 

choice of law instruments, which enabled Member States to develop and/or maintain different 

interpretations of both the interaction between Article 8 and Article 9 of the Rome I Regulation 

and the interaction between the Rome I Regulation and the PWD”; 

10. rules regarding the protection against dismissals are still missing in Article 3 of the Posting of 

Workers Directive 

11. in regard to contrast and prevent hidden social dumping, the 2018 revision of the PWD is 

limited by the fact that besides the shortcomings and weaknesses highlighted in the above 

mentioned points 1.-10., two out of the three (central) aspects on which hidden social 

                                                           
538 Cf. Recital (1) Revised PWD Directive 2018/957. 
539 Cf. “equal pay for equal work”-principle of the Juncker commission (here: “equal pay for equal work” between 
posting and local workers).  
540 The composition of this Report is required pursuant to Art. 2(2a) Revised PWD 2018/957. 
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dumping is actually based on (cf. ESSAY 1 of the present dissertation), namely, taxation and 

social security, are excluded from the targeted Revision’s scope (cf. Orlandini, 2018, Van der 

Vlies, 2018:VI). Empirical evidence shows that there are cases and sectors where foreign 

service providers have a competitive advantage (directly or indirectly) based on the differences 

in the amount of social security contributions and personal income taxes and not due to 

different gross wages between local and foreign posted workers (for instance in construction 

sector in the case of the Netherlands and Belgium)541. On the background of these findings, 

the exclusion of social security coordination (and taxation law542) from the scope of the PWD 

2018 can be interpreted as leaving substantial space for potential hidden social dumping 

practices arising from intra-EU posting of workers543. 

o Note that Art. 153 TFEU (of TITLE X ‘Social Policy’ of Part III ‘Union Policies and Internal 

Actions’544) would provide the grounds and competences to intervene: Art. 153 TFEU 

would, in fact, allow (and incentivize) the European Parliament and the Council to 

intervene for (and support) the “promotion of employment, improved living and 

working conditions” (cf. art. 151 TFEU referred to in present Art. 153 TFEU) by the 

means of directives in the fields as working conditions545, social security and social 

protection of workers546, representation and collective defence of the interests of 

workers547  

 

Hence, in line with Orlandini’s (2018) observations, it can be argued that the 2018 revision of the PWD 

finds its structural limit in the principles on which the internal market has been built on and which 

make ‘hidden social dumping’ to some extent essential to its functioning. The same principles on which 

the internal market is based on, at the same time impose that the different standards of social and 

labour protection present in the various EU member states (MSs) may constitute a competitive 

                                                           
541 Van der Vlies (2018:VI) shows that within the in the reference year valid posting rules on posting, during the 
period of posting foreign workers in the Belgian and Dutch construction sector are entitled to receive the same 
gross wage as local workers, as they are covered by the Belgian or Dutch general applicable collective 
agreements.  
542 The inclusion of taxation law into the scope of the PWD might result rather complex. 
543 Under the actual 2018 revised PWD rules the one of the potentially most successful and effective instruments 
for minimizing hidden social dumping, result to be Member States’ focus on adequate monitoring tools and 
effective enforcement mechanisms with respect to the labour conditions of posted workers. By focusing in 
particular on the coordination and cooperation among Member States enforced and enhanced by the PWED 
2014. 
544 Note: TITLE IV is ‘Free Movement of Persons, Services and Capital’ with Chapters ‘Workers’; ‘Right of 
establishment’; Services’ (with Art. 56 TFEU); ‘Capital and payments’ (cf. TFEU consolidated version 2016). 
545 cf. Art. 153 (1b) TFEU. 
546 cf. Art. 153 (1c) TFEU. 
547 cf. Art. 153 (1f) TFEU. 
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advantage for businesses548. There is, in fact, a fundamental contradiction between the stated political 

will to combat hidden social dumping in the EU549 and the limits placed on its implementation by the 

rules and principles of primary law that regulate the EU single market dynamics, which is (naturally) 

(directly) reflected (and ‘reproduced’) in the European Union’s secondary legislation like the here 

examined and analysed Revised PWD Directive 2018/957. The Revised PWD 2018 is not in fact a ‘social’ 

directive, but rather a source of regulation of the services market still based on Art. 56 TFEU and 

without being extended also to Art. 153 (as it was suggested for instance by the social partners and 

proposed by the European Parliament).  

In regard to the specific issue of hidden social dumping (practices) arising from intra-EU posting of 

workers, it can be argued that also the Revised PWD 2018/957 limits the possibility of host states550 to 

oblige foreign posting enterprises (foreign service providers) to guarantee the same pay and the same 

terms and conditions of employment to posted workers as local workers are entitled to, which might, 

depending on the specific case, significantly ‘unfairly’ reduces the labour cost of the foreign service 

provider compared to the local service provider, result in a (unfair) ‘competitive labour cost advantage’ 

and thus leaves potential substantial space for ‘hidden social dumping’ practices and in particular to 

‘hidden wage dumping’. Combined with the fact that the foreign service provider adheres to his 

country of origin social security system (for the first 24 months) and is taxed in his country of origin (at 

least inside the 183-days rule), this potentially also opens up to ‘hidden welfare dumping’ and ‘hidden 

tax dumping’ (cf. concepts extensively defined and circumscribed in ESSAY 1).  

 

2.5. The Revised PWD 2018/957 as ‘political compromise’? 
 
The fact that the Revision of the PWD (2016-2018) was highly debated between the EU Member States 

and in the end only an extenuated version of the already ‘moderate’ 2016 proposed “Directive 

amending Directive 96/71/EC concerning the posting of workers in the framework of the provision of 

services” was adopted, illustrates that the different EU-MSs have diverging and controversial interests 

                                                           
548 Also Zahn, 2016:207 already argued in 2016 that the by then still proposed revision of the PWD “does not 
resolve the ambiguity which has underpinned the PWD – in its attempt to Europeanise the applicability of 
national labour law systems – since its inception. Although the proposal is an improvement on the current 
Directive [PWD 1996 and PWED 2014], it is still clearly a measure primarily aimed at facilitating the transnational 
provision of services rather than a worker protection measure; the continued absence of an equal treatment 
principle exemplifies this point. Particularly the provisions on the scope and regulation of pay do not take account 
of national divergences in wage setting mechanisms and fail to facilitate systems of labour law which do not have 
an extension mechanism for collective agreements. The extent to which the proposed Directive will therefore be 
more successful at Europeanising the applicability of national labour law systems than the current PWD is 
therefore open to question” and is in the author’s view and according to the present analysis still open to 
question even one year after the adoption of the Revised PWD Directive 2018/957.  
549 E.g. the 2017 proclaimed EPSR, the Juncker’s Commission declared priority of “equal pay for equal work at 
the same place”. 
550 The term ‘host state’ refers to the territory/Member State where posted workers are posted to. 
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in regard: generically expressed, Western EU MSs (where labour costs are relatively high compared to 

most CEE-MSs and social security schemes rather extensive) have been (and are) generally in favour 

of an extension of the scope of the PWD and the promotion of the principle ‘equal pay for equal work 

in the same place’551 in order to avoid hidden social dumping practices that put pressure on their 

comparatively extensive labour law settings and comparatively extensive workers’ protection- and 

social security-schemes552. Central Eastern European (CEE) MSs on the other hand, (where labour costs 

are instead relatively low compared to EU-15 MEs and social security schemes are comparatively less 

extensive) have generally an interest in not further expanding the applicability of the host state’s 

labour standard to posted workers, since, it would reduce the competitive position of service providers 

in Central and Eastern Europe (CEE)553 (cf. van der Vlies, 2018:2). CEE MSs partly correctly argued and 

argue that the principle of “the same pay for the same work at the same place” is incompatible with 

the principles of the European single market554  since it would imply a restriction to the freedom to 

provide services (cf. Orlandini, 2018 and section 2.4 ‘Shortcomings of the PWD 2018/957’ as well as 

section ‘Conclusions - Concluding remarks’). This also reflects the conflicting positions between the 

free provision of services on the one hand and the protection of workers’ rights within a climate of fair 

competition on the other hand” (cf. Van der Vlies, 2018:4). 

According to Schiek (2015:61) “nowadays posting has become a form of conditioned migration, 

offering access to cheap labour for employers throughout the European Union” and employers in Spain 

and Sweden want the EU to ‘do more’ to eliminate the perceivable wage differences in the case of 

posted workers compared to the local workforce. On the other hand, the Polish NGO LMIA for instance 

is of the opinion that there is no social dumping where posted workers are concerned, since “posted 

worker do not take away nobody’s job because he is meant by definition to come back.”  

Hence, due to the highly different interests at stake, an agreement on the proposal (by the 

representatives of the MSs seated in the Council) was only reached after an extensive political debate 

and in the end only on an extenuated version of the already ‘moderate’ 2016 proposal. 

 

                                                           
551 Cf. Juncker, State of the Union speech in September 2017. 
552 Or, in words of Voss et. al, 2016:63, “high-wage EU countries are in favour of a widening of the scope and 
amendments of the PWD by applying the same local rules for remuneration to the posted workers rather than 
the ‘minimum rates of pay’ in order to minimize the downward pressure on national social policies and to ban 
abusive practices of posting at the costs of the social position of the posted worker”. 
553 The general position of CEE MSs is also clearly visible in the following 2015 reaction in form of an official letter 
to the Commissioner Marianne Thyssen (Commissioner for Employment, Social Affairs, Skills and Labour 
Mobility) on to the ‘targeted review of the Directive 96/71/EC planned according to the Work Programme of the 
European Commission for 2015’ of nine ministers, mainly from Central and Eastern European countries (Slovak 
republic, Poland, Romania, Lithuania, Latvia, Hungary, Estonia, Czech Republic): 
https://www.europaportalen.se/sites/default/files/dokument/nio_medlemsstater_utstationeriongsdirektivet_
augusti_2015.pdf, (cf. also Cremers, 2016:161). 
554 On the background of the recent ‘handling’ of ‘balancing’ between EU-economic freedoms and EU social and 
workers’ rights’, the position of the 9 ministers is mostly reasonable. 

https://www.europaportalen.se/sites/default/files/dokument/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
https://www.europaportalen.se/sites/default/files/dokument/nio_medlemsstater_utstationeriongsdirektivet_augusti_2015.pdf
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CHAPTER III: Recent CJEU judgements on intra-EU posting of workers 

and potential hidden social dumping practices 

 

This Chapter would require and deserve a research project on its own. Due to time and space limits, 

this ESSAY 2 can only provide some short insights and hints to relevant CJEU case law and respective 

contributions in (recent) literature. 

Throughout the present analysis classical cornerstone CJEU judgements in regard to the posting of 

workers and potential hidden social dumping practices (like the ‘Laval-quartet’) have been cited and 

partly shortly discussed because they substantially shaped and shape the current intra-EU posting of 

workers (legal) framework and practice. The present section highlights some recent CJEU judgements 

that can help to answer the research question whether, how and to what extent the current ‘intra-EU 

posting of workers legal framework’, and in particular the specific current EU-PWD-setting leaves space 

for hidden social dumping (within the EU). It has to be clear that in order to better assess whether or 

not the adoption of the Revised PWD 2018/957 contributes to better contrast and prevent ‘hidden 

social dumping’ arising from intra-EU posting of workers practices, its transposition into national law 

(30.07.2020)555 and the first CJEU judgements on the grounds of the PWD 2018 have to be awaited. 

Thus, the research methodology has been adjusted to the at the moment of the writing of this Essay 

available information and sources: On the basis of the detailed and exhaustive analysis of the ‘net 

changes’ and innovations introduced by the Revised PWD 2018/957 (cf. respective section 2.3.1 ) and 

a detailed discussion  of the Revised 2018 PWD’s ‘clarifications’ and ‘shortcomings’ (also on the 

background of past EU-case law and CJEU interpretation lines and the past evolution of the PWD-

setting, - cf. respective sections of the present Chapter 2) it was possible to make a first, ‘careful’ 

assessment in regard to the PWD-revision’s potential impact on ‘posting of workers hidden social 

dumping’ practices (within the EU) (cf. section ‘Shortcomings of the Revised PWD 2018/957). In the 

present section this ‘first, careful’ assessment is backed up by shortly highlighting some very recent 

CJEU judgements that refer to specific issues in regard (e.g. the ‘role and applicability of host states’ 

collective agreements’ or the ‘fight against posting letterbox companies’), starting from the 

ammattiliitto ry v ESA CJEU judgement of 12 February 2015 in regard to case C-396/13.  

The current ‘intra-EU posting of workers legal framework’ consists, in fact, of both, the Posting of 

Workers Directive (embedded in a network of primary and secondary EU legislation linked to the here 

                                                           
555 The Directive must be transposed into national laws by 30 July 2020 and cannot be applied before that date, 
cf. EC Employment, Social Affairs & Inclusion: https://ec.europa.eu/social/main.jsp?catId=471  

https://ec.europa.eu/social/main.jsp?catId=471


Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

190 
 

examined issue), whose evolution556 has been exhaustively examined in the previous sections and the 

actual interpretation of the PWD’s provisions by the Court of Justice of the European Union (CJEU), the 

EU-case law. As it has already argued, the CJEU-interpretation line in regard to ‘posting of workers’ 

and hidden social dumping’ has not always been uniform over the years (due to the high complexity 

of the issue, its interdisciplinary nature, the legal uncertainty of the PWD-setting557 etc.).  

According to Mura, M. (2016:93ff. in Enacting Adapt) the evolution of the CJEU judgements and 

interpretation lines in regard to intra-EU posting of workers and potentially linked hidden social 

dumping practices can be summarized into four distinct (chronological) phases:  

1. A first phase in which the CJEU determines that EU-MSs can enforce local (national, host state) 

rules558, without though specifying which rules559: para. 18 of the Portuguesa judgement 1990, 

in fact, that “Community law does not preclude Member States from extending their 

legislation, or collective labour agreements entered into by both sides of industry, to any 

person who is employed, even temporarily, within their territory”. Hence, in this ‘first phase’ 

MSs seem to have a rather extended capacity to ‘protect’ their national social security and 

labour regulation systems against potential ‘hidden social dumping’-practices by being able 

and allowed to oblige foreign posting undertakings to comply with a large set of national rules 

and (applicable) laws but does not specify which rules560. (cf. ECJ Rush Portuguesa, C-113/89, 

para. 17 and para. 18561; Finalarte, C-49-50-52-54-68- 71/98; cf. respective subsections in 

section 1.2.2 ‘Labour law entitlements of intra-EU posted workers’) 

2. in the second phase, the European Court of Justice/CJEU dilutes its previous position of 

‘maximum protection of equal economic treatment of posted workers’ by applying a more 

stringent proportionality test based on the freedom to provide services within the EU (Art. 56 

TFEU562): the protection of the posted workers’ wages (‘MPR’) must be compatible with the 

                                                           
556 Evolution of the ‘PWD (EU) legal setting’: original framework Directive 1996/71/EC ‘enforced’ by Enforcement 
Directive/PWED 2014/67/EU and revised and amended by Revised PWD Directive 2018/957. 
557 As the Commission rightfully noted, the lack of a clear standard generated uncertainty about rules and 
practical difficulties for the bodies responsible for the enforcement of the rules in the host Member State; for 
the service provider when determining the wage due to a posted worker; and for the awareness of posted 
workers themselves about their entitlements (cf. European Parliament 05/2019 ‘Facts sheets: Posting of 
Workers’). 
558 rather ‘protective’ rulings in regard to intra-EU posted workers determines. 
559 Cf. Costamgna, 2017.  
560 The original PWD 96/71/EC should in fact balance the two (diverging) interests of ‘free movement of services’ 
and the ‘protection of posted workers’. There is though a third ‘interest’: EU-MSs’ interest to protect their social 
security system (cf. Costamagna, 2017).  
561 ECJ, Rush Portuguesa, C-113/89, para. 18: "(...) Community law does not preclude Member States from 
extending their legislation, or collective labour agreements entered into by both sides of industry, to any person 
who is employed, even temporarily, within their territory, no matter in which country the employer is 
established; nor does Community law prohibit Member States from enforcing those rules by appropriate means.” 
562 the in Art. 56 TFEU codified principle of ‘prohibition of restrictions on freedom to provide services within the 
Union’.  
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freedom to provide services (see ECJ André Mazzoleni, C - 165/98; cf. Mura, 2016:95 in 

Enacting Adapt) 

3. in the third phase the CJEU turns the according to the PWD to posted workers guaranteed 

working condition and employment standards originally conceived as minimum standards into 

a ‘maximum ceiling’563 (cf. Bücker and Warneck, 2010564; European Parliament 05/2019 ‘Facts 

sheets: Posting of Workers’; respective subsection ‘PWD functioning: from minimum directive 

to maximum directive - CJEU cornerstone judgements’ of section 1.2.2). The CJEU applies the 

position of maximum protection of the freedom to provide services and the focus and priority 

was shifted from the social protection of the posted worker to the free provision of services565 

(cf. ‘Laval-quartet’ CJEU judgements of 2007/08 in the cases Viking C-438/05; Laval, C-341/05; 

Rüffert, C-246-06 and Commission vs. Luxembourg, C-319-06566); 

4. in a fourth phase, the CJEU seems to issue judgements with a more protective effect on 

workers (as for instance CJEU judgements in the Sähköalojen ammattiliittory case, C-396/13; 

the Regio-Post case, C-115/14).  

Since the first three ‘CJEU-interpretation-line-phases’ have already been examined in the respective 

previous sections of the present ESSAY 2, this section starts exactly from the Sähköalojen 

ammattiliittory v ESA case and outlies the relevant recent ‘fourth phase’ CJEU judgements listed 

according to the ‘posting of workers’- and ‘hidden social dumping’-relevant issues that they address. 

 

3.1. Role and applicability of host states’ collective agreements in recent CJEU 

‘posting of workers hidden social dumping’ judgements 

 

3.1.1. Ammattiliitto ry vs. ESA (and its repercussions on the Revised PWD 2018/957) 

 

The ammattiliitto ry v ESA CJEU judgement substantially clarified the concept of ‘minimum rates of 

pay’ (now ‘remuneration’) by clarifying567 which elements actually constitute the ‘MRP’ and what rules 

and working conditions of the receiving states (host states) can effectively be applied to posted 

                                                           
563 In other words, in this perspective, the PWD represents the maximum level(s) of protection of posted workers’ 
rights. In the words of Cotamagna (2017), “with the Laval-quartet CJEU rulings, the architecture of the PWD has 
been put upside down.”  
564 In the Laval-quartet the Court significantly altered the founding principles of the PWD-posting-legislation 
transforming the Directive from a ‘minimum to a maximum directive (cf. Bücker and Warneck, 2010:2). 
565 The protection of the freedom to supply services reaches prevalence while all other labour and workers’ 
protections recede. Any additional measure of protection for posting workers' conditions "exceeding" what 
explicitly defined by the Directive is prevented by the CJEU’s more stringent proportionality test oriented to the 
maximum protection of the freedom to provide services (cf. Mura, 2016:95-97 in Enacting Adapt) 
566 Regards e.g. the interpretation of public policy referred to in Article 3, para. 10 of Directive 96/71/EC. 
567 and for the then 2015 ‘status quo’ extending the elements that are part of the ‘minimum wage’. 
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workers. It has been argued (cf. Zahn, 2016:205-206568) that the ammattiliitto ry v ESA CJEU judgement 

has had some direct repercussions on the content of the Revised PWD Directive 2018/957, in particular 

in regard to replacing the limitative concept ‘MRP’ by the more exhaustive concept ‘remuneration’. In 

fact, already the ammattiliitto ry v ESA CJEU judgement has extended the concept of ‘MRP’ by ruling 

that for instance also wage rates which are higher than minimum (due to skill levels and/or 

seniority)569, as well as certain types of allowances570 (like compensation for travelling time571) can be 

part of the ‘minimum wage’ to which the posted worker is entitled (cf. Lillie and Wagner 2015:160). 

This extended interpretation of the concept ‘MRP’ has been favoured by the Court’s view in the 

ammattiliitto ry v ESA case that “the method of calculating rates of pay and the criteria used in that 

regard are also a matter for the host Member State” (cf. CJEU 2015 press release No 17/15:2).  

That (the) EU case law has (direct) influence and repercussions on the (contents of the) EU legislation 

process is also underlined by the Council’s written opinion of October 2017 in regard to the 

Commission’s ‘Proposal for a Directive amending PWD 1996/71/EC’ in which the General Secretariat 

of the Council proposed to introduce following Recital (12a) that directly refers to the CJEU: 

“the concept of ‘remuneration’ should include, but should not be limited to, all the elements of 

minimum rates of pay developed by the Court of Justice of the European Union” (cf. Recital 12a initially 

proposed by the Council of the European Union on 24.10.2017 for the Revision of the PWD 2018572). 

The reason why in the ammattiliitto ry v ESA case the CJEU was able to extend the concept of minimum 

pay of rates to various elements of pay recognized by host state’s collective agreements, entirely lies 

                                                           
568 Zahn (2016:205-206) for instance argues that the PWD 2018 amendments in regard to the concept 
‘remuneration’ “seems to build on the case law of the Court in Sähköalojen ammattiliitto ry” that entitled posted 
workers to some of the same advantages as local workers that go beyond the ‘minimum’. 
569 In the ammattiliitto ry v ESA judgement, the Court concludes that Article 3(1) and (7) of Directive 96/71, read 
in the light of Articles 56 TFEU and 57 TFEU, do “not preclude a calculation of the minimum wage for hourly work 
and/or for piecework which is based on the categorisation of employees into pay groups, as provided for by the 
relevant collective agreements of the host Member State, provided that that calculation and categorisation are 
carried out in accordance with rules that are binding and transparent, a matter which it is for the national court 
to verify” (cf. Paragraph 2. of the ammattiliitto ry v ESA Court (First Chamber) ruling, first subparagraph). 
570 Paragraph 2. of the ammattiliitto ry v ESA Court (First Chamber) ruling, second subparagraph: “a daily 
allowance such as that at issue in the main proceedings must be regarded as part of the minimum wage on the 
same conditions as those governing the inclusion of the allowance in the minimum wage paid to local workers 
when they are posted within the Member State concerned.” This part of the ammattiliitto ry v ESA Court (First 
Chamber) ruling seems to have had influence on the introduction of point (i) of Art. 3 (1) PWD 2018 which 
introduces this matter to be protected by the scope of Art. 3 (1) PWD/PWD 2018 (explicitly daily allowances 
limited to travel, board and lodging are ‘protected’ by the scope of Art. 3 (1) PWD/PWD 2018). 
571 Paragraph 2. of the ammattiliitto ry v ESA Court (First Chamber) ruling, third subparagraph. 
572 Cf. Council of the European Union (10/2017) Interinstitutional File 2016/0070 (COD) in regard to the Proposal 
for a Directive amending Directive 96/71/EC.  
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in Finland’s specific system of recognising erga omnes effect573 to (its) collective agreements574 

(declaring them universally applicable). 

As already discussed, in order to be authorized to apply host states’ collective agreements for 

determining the ‘minimum wage’ for posted workers (and the ‘hard core’ terms and conditions of 

employment listed in Art. 3(1) in general), before the adoption of the Revised PWD 2018/957, collective 

agreements had to be, in fact, declared ‘universally applicable’. As already discussed, with the adoption 

of Revised PWD 2018/957 this ‘universally applicable’ requirement has been relaxed and the scope of 

applicability of Art. 3(1) has been extended also to ‘generally applicable’ collective agreements that 

apply in accordance to paragraph 8 of Art. 3 PWD 2018 (whose scope has also been reasonably 

extended). As already discussed in section 2.4 ‘Shortcomings of the Revised PWD 2018/957’ and in the 

Concluding Remarks also the ‘generally-applicable’-requirement for being authorized to apply 

collective agreements in the scope of Art. 3 (1) PWD 2018, is a significant limitation for the PWD’s 

scope of application and impact, especially for countries that use a limited number of generally 

applicable collective agreements at the sectoral level (cf. ETUC press release 2016 ‘equal pay for some’, 

Van der Vlies, 2018:30). Hence, the role and applicability of host states’ collective agreements still 

remains a weakness in guaranteeing a uniform and ‘fair’ application of the PWD across EU MSs. One 

thing and step is changing the concept from ‘MRP’ to ‘remuneration’; another thing is allowing to apply 

the ‘proper’ and adequate instruments to determine the new concept ‘remuneration’ in each of the 

respective MSs.  

 

3.2. Summarizing Table of other recent CJEU judgements classified by the ‘posting 

of workers hidden social dumping’-issue addressed 

 

Table 3.1. Recent EU case law ‘classified’ by the ‘posting of workers hidden social dumping’-issue 
addressed 
 

Recent CJEU 
judgement 

modality how the issue is addressed Author’s assessment  

   

Social dumping in public procurement 

Bundesdruckerei 
Judgment 
14.09.2014 in case 
C-549/13 - 
Bundesdruckerei 

public procurement contract where 
the city Dortmund unsuccessfully 
wanted to require the application of 
German minimum wages to the Polish 
companies to whom the work was to 

a judgment recognizing that it is 
worthy to protect the "competitive 
advantage (- between companies 
located in different Member 
States-) deriving from the 
differences between the respective 

                                                           
573 The strong ‘erga-omnes characteristic’ of the Finnish collective agreements is quite unique across EU MSs (cf. 
Orlandini, 2018). 
574 Finnish law on posted workers provides that the minimum wage is to be determined on the basis of a 
universally applicable collective agreement (cf. CJEU 2015 press release No 17/15:1).  
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GmbH v Stadt 
Dortmund 

be subcontract via the Berlin company 
Bundesdruckerei GmbH; 

wage rates" (cf. Senatori, 2018:5 
Urbino panel speach). Hence, a 
judgement enhancing hidden social 
dumping 

Regio-Post 
Judgment of the 
Court (Fourth 
Chamber) of 
17.11.2015 in case 
C-115/14  
RegioPost GmbH & 
Co. KG v Stadt 
Landau in der Pfalz  

The Court ruled that Member States 
can require tenderers of public 
procurements and their 
subcontractors to pay their employees 
a set minimum wage. (cf. European 
Parliament 05/2019 Fact sheets: 
Posting of Workers); 

This Court judgement provides a 
more protective effect for posted 
workers. For its kind of ‘worker-
protecting interpretation line’, this 
ruling can be linked to the 
ammattilitto ry v ESA judgment 
discussed above; 

   

Fight against ‘fictitious’ enterprises and opportunistic and fraudulent behaviour of companies – 
‘letterbox companies’ 

Altun Judgement 
06.02.2018 in case 
C-359/16 

a case involving workers fraudulently 
posted from fictitious company based 
in Bulgaria to Belgium; the CJEU 
resorted to the ‘principle of abuse of 
law’ to admit for the first time that a 
national judge could reject/disregard 
the certificate of registration of a 
posted worker to his own (home and 
sending state) social security system 
(PD A1 form), issued by the 
competent authority of the State of 
origin, even without the agreement 
with the latter (cf. Orlandini, 2018:68); 
such a type of interpretation and 
sentence is possible on the grounds 
and in presence of sound evidence of 
fraud by the company575 and in the 
absence of the cooperation of the 
respective authority (Orlandini, 
2018:68); 

This CJEU judgement is in line with 
the recent increasing attention of 
the (European) legislator towards 
the dumping operated through 
‘more or less’ fictitious enterprises 
and towards the fighting against 
the opportunistic and fraudulent 
behaviour of the companies (cf. 
Orlandini, 2018:68); 
This case can be seen as antagonist 
to Polbud - Wykonawstwo sp. z 
o.o.576 that enhances the actual 
‘liberty’ to establish an enterprise 
abroad, even if in a first instance it 
is ‘only’ legal and not necessarily 
‘really operative’  (Altun 2018 on 
the other hand is limiting’ or 
actually ‘circumscribing’ this 
‘liberty to establish an enterprise 
abroad and then post workers 
In general, despite PWED 2014 and 
an increasing attention towards 
(fraudulent) posting practices 
exercised through letterbox 
companies, it is still very difficult to 
prevent it  
 

Rosa Flussschiff 
(CJEU judgement of 
27.04.2017 in case 
C-620/15  

intra-EU posting of workers applied by 
abusive/fraudulent letterbox 
companies in order to circumvent the 

The present discourse of the abuse 
of letterbox companies can also be 
linked to the possible practice to 
exploit posting rules through 

                                                           
575 a host Member State court may, in fact ‘disregard’ PD A1 certificates/forms, if it finds the existence of fraud 
in issuing them (cf. https://www.mobilelabour.eu/12334/court-justice-eu-host-member-state-court-may-
disregard-a1-pd-certificates/).  
576 Polbud - Wykonawstwo sp. z o.o. Case C-106/16; judgement of the Court (Grand Chamber) of 25.10.2017. 

https://www.mobilelabour.eu/12334/court-justice-eu-host-member-state-court-may-disregard-a1-pd-certificates/
https://www.mobilelabour.eu/12334/court-justice-eu-host-member-state-court-may-disregard-a1-pd-certificates/


Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

195 
 

social security legislation of the host 
state. 
According to Orlandini (2018:65, 
footnote 174) this kind of abusive 
practice was possible due to the weak 
cooperation between the inspection 
services of the respective MSs, the 
sending state and host state. 

temporary work agencies 
established in countries (e.g. 
Romania, Slovenia) where the 
relevant legislation does not 
provide for similar strict ‘limits or 
requirements’ for the 
establishment of such temporary 
agencies in any way comparable 
with those encountered in 
countries where workers can then 
in a second step (hypothetically) be 
posted to. According to Orlandini 
2018:68 this is one of the reason 
for the migration of many agencies 
from Italy to Slovenia or Romania. 

Source: own elaboration on recent EU case law.  
 

This summarizing Table 3.1 shows that especially starting from the ammattilitto ry v ESA judgment in 

2015, the CJEU has pronounced some rulings that enhance the protection of posted workers (in 

particular their ‘wage’ cf. ammattilitto ry v ESA 2015 or Regio-Post 2015) and so potentially contrast 

and prevent hidden social dumping practices, and in particular hidden wage dumping (the CJEU 

judgement within the present CJEU list of Table 3.1 where the application of the host state’s minimum 

wages was denied dates is Bundesdruckerei GmbH v Stadt Dortmund 14.09.2014 which has been 

pronounced before the ammattilitto ry v ESA judgment).  

Also the two CJEU rulings explicitly contrasting the abuse of letterbox companies for the posting of 

workers (Atlun 2016 and Rosa Flussschiff 2017) seem to establish a CJEU interpretation line that can 

contrast and prevent hidden social dumping practices that arise from intra-EU posting of workers. 

The adoption of the Revised PWD 2018 and the CJEU rulings starting from ammattilitto ry v ESA 

judgment explicitly show that the European legislator as well as the CJEU and the European institutions 

in general are aware that the posting of workers legal framework and in particular the PWD setting left 

some space for abusing the EU posting of workers rules for hidden social dumping practices. It will be 

very interesting to see and analyse how national Courts and the CJEU will interpret the new and/or 

revised and amended provisions of the Revised PWD 2018/957 once this Directive will be transposed 

into national law by 30.07.2020. One crucial and significant aspect will be, how the new concept 

‘remuneration’ will be applied in practice and what effective impact the highlighted ‘extension of the 

role and applicability of host states’ collective agreements’ will have.  

Despite the here highlighted developments towards a better and higher protection of social and 

workers’ rights, the adoption of the EPSR in 2017 and its successional ‘mostly social’ initiatives (e.g. 
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the establishing of the European Labour Authority in 2019577 etc…), the general approach and policy 

line of the European institution seems to be still the one favouring economic freedoms578 (cf. next 

subsection ‘AGET Iraklis’ CJEU judgement) and free market mechanisms (cf. European Semester, NEEG 

etc…). It is still not clear (and it depends on numerous different variables) whether the adoption of the 

Revised PWD 2018/957 and the adoption of the EPSR in general is a ‘substantial’ measure aimed at 

effectively contributing to a ‘more social’ and ‘fairer’ Union, or whether these initiatives remain rather 

symbolic (measures, in their nature). Because as the Orlandini (2018) argumentation-line that is 

further re-called in the Concluding Remarks rightly shows, many little small changes in one direction 

(in the ‘social direction’ for instance) can be totally annulled or even outreached by even only one 

substantial change into the opposite direction (if that one opposite change is substantial enough) and 

in the end the status quo might be the same if not even ‘worse’.  

 

3.3. General pressure on Industrial Relation systems 

 

3.3.1. AGET Iraklis (pressure on IR) 

 

The AGET Iraklis case is not directly linked to the posting of workers but embedded in a more general 

discourse on the tension between fundamental economic freedoms and collective labour rights, the 

CJEU ‘balancing process’ between these two aspects and is so linked to the potential hidden social 

dumping practices arising within the EU legal framework.  

A ECJ Grand Chamber ruling that sheds light on the sometimes strained relationship between 

fundamental economic freedoms and collective labour rights (Markakis, 2017) is the AGET Iraklis 

case579 relating to the Greek legislation on collective redundancies where according to the Greek Law 

                                                           
577 The ELA will complement and facilitate the implementation of ongoing initiatives on the posting of workers 
and social security so as to ensure fair mobility; the final act was signed on 20 June 2019 
(http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-
strengthened-industrial-base-labour/package-social-fairness-package).  
578 According to Cremers (2016:151), “the EU’s eastern enlargement led to the accession of countries with hardly 
any tradition of ‘social modelling’ of industrial relations, and globalization and free trade lobby groups started to 
push for the deregulation of social standards. From that moment on, hardly any substantial piece of EU legislation 
was tabled and adopted in the social policy area. In recent years, this change of paradigm has culminated in the 
introduction of the deregulation dogma into existing legislation.” Note that this Cremer’s citation dates back to 
2016 and since then there has been, in fact, some ‘social EU legislation’ like the bunch of (legal) initiatives (already 
adopted or still in elaboration/proposal-status) linked to the on the 17 of November 2017 proclaimed European 
Pillar of Social Rights (EPSR). Whether these latest legal EPSR-related initiatives can be considered as ‘substantial’ 
(social) legislation in the social policy area, has to be evaluated (and seen in practice). As the present Essay argues, 
the 2018 Revision of the PWD, - one of the EPSR initiatives-, failed to introduce substantial change and social 
protection (cf. Orlandini, 2018) even if several ambiguities were clarified.    
579 C-201/15 - AGET Iraklis with Judgment of the Court (Grand Chamber) of 21 December 2016 (Anonymi Geniki 
Etairia Tsimenton Iraklis (AGET Iraklis) v Ypourgos Ergasias, Koinonikis Asfalisis kai Koinonikis Allilengyis). 

http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-industrial-base-labour/package-social-fairness-package
http://www.europarl.europa.eu/legislative-train/theme-deeper-and-fairer-internal-market-with-a-strengthened-industrial-base-labour/package-social-fairness-package
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No 1387/1983 the Minister of Labour may refuse to authorise some or all of the projected 

redundancies according to three criteria (‘the conditions in the labour market’; ‘the situation of the 

undertaking’; and ‘the interests of the national economy’). The cement company AGET Iraklis sought 

to argue that this national rule was not compatible with Council Directive 98/59/EC on the 

approximation of the laws of the Member States relating to collective redundancies and Articles 49 

(freedom of establishment) and 63 (free movement of capital) of the TFEU. The Court of Justice left it 

to the referring Court to decide whether, on account of the three assessment criteria and of the specific 

way in which the competent public authority had applied those criteria [to refuse to provide the 

requisite authorisation for collective redundancies], the Council Directive 98/59/EC was deprived of its 

practical effect (para 43) and whether the peculiar context of the Greek crisis did (or did not) have a 

bearing on the finding of incompatibility of the impugned national law with Articles 49 TFEU (freedom 

of establishment) and 16 ECFR580 (freedom to conduct a business - para 108). The Advocate General 

stated that the imposition of prior administrative authorization to dismissals, - qualified as a restriction 

on the freedom of establishment - , is not justifiable in terms of protecting domestic employment, 

constituting, on the contrary, a deterrent to the entry of foreign investments581. Foreign investments, 

which, according to Senatori (2018 Urbino panel speech), would be attracted only by the greater 

economic efficiency connected to the weakness of the protections enjoyed by the workers. Already in 

the "Laval quartet"582, the principle emerged that the disparity in the levels of treatment guaranteed 

by the various jurisdictions does not justify the exercise of defensive actions (compared to the race to 

the bottom triggered by competition with less protective schemes) by representatives of workers 

located in the country with the stronger protection regimes, as any action that has the effect of 

discouraging an economic operator from gaining access to the market of another European country is 

tantamount to discrimination, and therefore stands in contrast to the economic freedoms proclaimed 

by the EU Treaty (even given the existence of a legislation of equal source and level in several Member 

States - in the case of Italy the CCNL – cf. Senatori, 2018 Urbino panel speech).  

 

 

                                                           
580 Charter of the fundamental rights of the European Union. 
581 As regards Council Directive 98/59/EC, the Member State concerned was not allowed to deprive the provisions 
of the Directive of their practical effect, ‘as the directive [did] not contain a safeguard clause for the purpose of 
authorising by way of exception a derogation, in the event of such a national context, from the harmonising 
provisions which it [laid] down’ (para 106). Nor did the EU Treaties and related case law provide for a derogation 
in such cases (para 107). As such, the peculiar context of the Greek crisis did not have a bearing, said the Court, 
on the finding of incompatibility of the impugned national law with Articles 49 TFEU and 16 ECFR (para 108) 
(Markakis 2017). 
582 In these cases in regard to the legal framework governing the transnational posting. 
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Conclusions – Concluding Remarks 

 

Note that some ‘more technical’ and Essay-specific conclusions are already discussed in the respective 

section 2.4 ‘Shortcomings of PWD 2018/957 and hidden social dumping – first concluding remarks’. 

 

As the present Essay and analysis shows and as Orlandini, (2017:2) brightly argues, there is a clear 

contradiction between the ‘rules on intra-EU posting’ and the ‘policies promoted by the EU institutions’ 

within the economic governance (NEEG, European Semester, Country Specific Recommendations etc.). 

The European legislator’s and the European institutions’ approach in regard to the prevention of 

‘posting of workers hidden social dumping’583 is, in fact, somehow paradox, because on the one hand, 

the Commission-, the Council-, the ECB- and IMF-recommendations to MSs584 promote the 

decentralization of collective bargaining (weakening and, in some cases, even trying to overcome the 

national level of –sectorial- collective bargaining), while on the other hand, also newly adopted EU 

legislation, like the Revised PWD 2018/957 build on and require instead a centralized (national) 

collective bargaining system with erga omnes effect585 in order to attain ‘full applicability’. According 

to the present analysis, full applicability of the PWD would, in fact, be absolutely needed in order to 

be able to effectively tackle, contrast and prevent ‘intra-EU posting of workers hidden social 

dumping’586 but the ‘full applicability’ of the PWD is conditioned upon collective bargaining systems 

with erga omnes effect. Put differently, European institutions, on the one hand, demonstrate to EU 

MSs that in order to be able to defend themselves against cross border, intra-EU wage dumping 

without violating the principle of non-discrimination, they have to promote a centralized system of 

collective bargaining and erga omnes collective agreements (or at least ‘general applicability of 

collective agreements’) and on the other hand, the same institutions urge the States to expand and 

increasingly promote decentralized collective bargaining giving more importance to plant- and 

company-level collective agreements and possibly replacing the national (sectorial) collective 

agreements with statutory minimum standards. This means depriving MSs of a set of tools that are 

shown to be useful to counter wage dumping practices and so favouring downward competition 

between MSs (cf. Orlandini, 2017). And this is all observed alongside the Commission’s proclamation 

of a ‘more social’ Europe (cf. EPSR 2017 and related initiatives and EU legal acts, like in fact, the 

                                                           
583 Recall that the expression (and concept) ‘posting of workers hidden social dumping’ describes hidden social 
dumping practices that arise by means of intra-EU posting of workers.  
584 cf. the NEEG-inherent ‘decentralization and competitiveness principle’. 
585 the rather rare/infrequent particular ‘Finnish bargaining model’. 
586 Also according to EU case law (cf. ammattiiliitto ry v ESA case) and the Commission itself, the ‘Finnish’ 
centralized collective bargaining system with erga onmes effect makes it possible to effectively tackle hidden 
wage dumping and hidden social dumping in general.  
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targeted revision of the PWD) that should, at least on paper, promote adequate respective (EU) 

legislative initiatives and acts.  

Two years from the proclamation of the EPSR it is still not clear whether the Social Pillar is mostly a 

mere declaration of 20 principles existing on paper587 or whether substantial initiatives are made and 

programmed also in the ‘social field’. The present analysis has examined one specific EPSR-initiative, 

the Revised PWD 2018/957 and has tried to make a first, cautious assessment of the relevance and the 

expected and potential impact of the PWD 2018/957 in regard to posted workers’ working conditions, 

remuneration levels and posted workers’ protections. Linked to issue of hidden social dumping 

practices that potentially arise from intra-EU posting of workers, it has been shown that also the 

Revised PWD 2018/957 limits the possibility and competence of host states588 to oblige foreign posting 

enterprises (foreign service providers) to guarantee the same pay and the same terms and conditions 

of employment to posted workers as local workers are entitled to. This might, -depending on the 

specific case-, significantly ‘unfairly’ reduces the labour costs faced by the foreign service provider 

compared to the labour costs faced by the local service provider, result in a (unfair) ‘competitive labour 

cost advantage’ and thus leaves potential substantial space for ‘hidden social dumping’ practices and 

in particular to ‘hidden wage dumping’. Combined with the fact that the foreign service provider 

adheres to his country-of-origin ‘social security system’ (for the first 24 months) and is taxed in his 

country of origin (at least inside the 183-days rule), this potentially also opens up to ‘hidden welfare 

dumping’ and ‘hidden fiscal dumping’ (cf. the three forms of ‘(hidden) social dumping’ extensively 

defined and circumscribed in ESSAY 1 of the doctoral thesis). 

In summary it can be argued, that the Revised PWD 2018/957 introduces some substantial innovations 

in order to guarantee a better protection of the posted worker, but does not introduce any 

‘fundamental’ innovation to the functioning of the internal market. Hence, according to the findings 

of the present analysis it can be argued that one can assess, that the in regard to the targeted revision 

of the PWD, the EU legislator has well taken the issue seriously, but at the same time he did not take 

any ground-breaking decision. A more detailed and reliable examination and assessment of the PWD 

Revision’s effective impact can only be made once the Revised PWD 2018/957 has been translated into 

nation law and (once) the first CJEU judgements have been articulated on the revised PWD Directive’s 

provisions (the practical implementation and effective interpretation of the new concept 

‘remuneration’ is a still undetermined variable whose impact on the posting of workers rules and hence 

consequently also on ‘hidden wage dumping’ could result and reveal itself to be significant). In regard 

to the here analysed issue hidden social dumping also the new European Labour Authority and its 

                                                           
587 Generally (speaking), in the last 20 years, the economic rationale has been barely inflected in favour of the 
social rationale. 
588 The term ‘host state’ refers to the territory/Member State where posted workers are posted to. 
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potential practical contribution for an effective enforcement and monitoring of the rules enshrined in 

the PWDs should be kept monitored as well as the development in regard to the transport sector and 

in particular the programmed and recently postponed589 revision of the EU social security coordination 

rules. Especially this latter programmed legislative act would have the potential to be ground-breaking 

and on the background that the European Social model is in ‘danger’590 and the (economic) 

sustainability of social protection schemes is in ‘danger’ (cf. aging population, migration etc…) ground-

breaking social innovation would probably be desirable and needed. In the author’s view, given the 

current political majorities at both the European level and the national levels, ‘ground-breaking’ social 

innovation is though rather improbable. 

 

Generic Conclusions and author’s personal point of view and statement 

 

This analysis of Essay 2 and the present doctoral thesis in general represents only a very a small part 

of a much wider line of reasoning: The ‘wider aim’ of the present analysis was to provide a small 

contribution to the wider and more general discussion of fierce and growing591 competition between 

different social security schemes, labour law settings and collective bargaining and IR systems across 

different countries around the world and the potentially resulting downward pressure on extensive 

social security schemes, protective labour law settings (with high guaranteed working standards and 

conditions) and strong IR and collective bargaining systems that have been eked out over decades (in 

Europe during the 20th century for instance, leading to the Social European Model with, in fact, 

extensive social security schemes, protective labour law settings with comparatively high guaranteed 

working standards and conditions, and rather strong and quite highly developed IR and collective 

bargaining systems). Within the growing fierce global (economic) competition there is a high risk to 

assist to a ‘race to the bottom’ in regard to social rights and labour standards. In the author’s view, 

social rights and workers’ rights as well as a high level of working conditions and standards should 

                                                           
589 The revisions were agreed by the European Parliament, Commission, and Council in early 2019 and were 
expected to be passed into law before the European Parliament elections on 22 May 2019.  However, at a 
meeting on the 29th of March 2019, the proposals were rejected by a meeting of European diplomats and on 18 
April 2019, the Parliament took the decision to postpone further discussion of the proposed changes. 
590 at least another whole doctoral thesis would be needed to assess the European Social model’s state of the art 
and future prospects, but that the European Social Model is ‘struggling’ is partly also shown by the present 
analysis that shows that the EU ‘balancing’ between economic freedoms and social and worker’ rights has often 
deflected in favouring and giving primacy and prevalence to the economic freedoms at the expense of social and 
workers’ rights and “the economic rationale has been barely inflected in favour of the social rationale” (cf. AEDH 
Statement on EPSR and PWD, 2017). Especially after the Delors’ Commissions, the ‘social dimension’ has clearly 
lost substance in the EU legislation (the 2017 proclaimed EPSR for instance, risks to bring no ‘real’ substantial 
social innovation and risks to mostly remain a declaration of 20 principles existing on paper). 
591 Due to increased globalization and the affirmation of neoliberalism and the neoliberal (economic) paradigm. 
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instead be insistently protected and not capitulate in front of increased global competition and the 

‘new’ buzzword ‘competitiveness’, due to a three-fold reason: 

1. protect and ‘defend’ social and workers’ rights and labour standards that have been eked out 

over decades is a value in itself that is advantageous to large part of the world population 

(because a large part of the world population is somehow ‘working’ and part of the working 

population). The author rarely finds something ‘negative’ about higher social and workers’ 

rights and higher labour standards if not economic ‘competitiveness’-losses. Still, the author 

of the present doctoral thesis seeks to ‘extenuate and mitigate’ the today often and widely592 

prevailing economic ‘competitiveness-narrative’; 

2. high social and workers’ rights and a well-working strong and extensive social model can 

‘function’ and serve as ‘good practice’ and example for other countries and other countries’ 

workforce, opinion-makers and decision-takers can ‘inspire’ themselves and take example. It 

will be much more difficult and ‘costly’ (in terms of energy, will, time etc.) to ‘re-build’ an 

extensive social welfare state once there is no practical existing example to follow. Hence, 

instead of a vicious ‘race to the bottom’ in regard to social rights and labour standards, a 

virtuous upward movement of labour standards and social and workers’ rights is desirable; 

3. in order to uphold the influence and clout of collective action and the interest in collective 

action it is important that the labour movements achieve some results. One hardly invests for 

instance in trade union membership and/or in collective actions if – due to external factors 

etc. – no positive and advantageous results are gained. According to the author collective 

action involving a large pool of people (like, in fact the workforce) is one of the most 

democratic tools (if applied ‘fairly’ and effectively) to shape the world of work and the world 

in general, - especially in times where the economic and political power (and hence also the 

decisional power upon the actual processes shaping the world) is very concentrated on some 

few actors as it (still) is today;  

The author would thus like to conclude with two general and rather personal and also value-laden, 

ideological593 observations: 

On the one hand, the line of reasoning of the present Essay should demonstrate that social and 

workers’ rights and high levels and standards of working conditions should be protected against 

excessive (and in the end harmful, - at least for the workers and the society as a whole) economic 

                                                           
592 The term ‘widely’ is here to be interpreted also in a geographical sense ‘around the word’. 
593 This might not be very impartial and academic, but in the author’s view, labour law and collective action are 
not ‘slaves’ of and functional to the predominant system but should recall their underlying function and role: the 
one of defending and protecting the worker against the systematic more powerful employer and capital and on 
the fundamental principle that “labour is not a commodity” (cf. Art. 1 (a) ILO Declaration of Philadelphia). See 
also Art. 1 (b) and 1 (c) stating that “freedom of expression and of association are essential to sustained Progress” 
and “poverty anywhere constitutes a danger to prosperity everywhere” respectively. 
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freedoms and against excessive economic competition in capitalist free markets (cf. Hall and Sosceki’s 

2001 Varieties of Capitlasim VoC approach; Baccaro and Howell, 2017 ‘Trajectories of Neoliberal 

Transformation’). Not least in the hope that instead of a vicious circle and a race to the bottom in 

regard to social rights and labour standards a virtuous cycle might begin, with today economically 

highly competitive countries and ‘social dumpers’ (countries like China for instance), inspiring 

themselves by the more extensive and protective social European model. What the author observes 

today is rather the opposite, to say that the European social model is in danger, has to compete with 

the north American liberal market economy (LME) that has a comparatively limited welfare state and 

restrictive ‘universal welfare services’, with the rather ‘working rights-oppressing’ China and Russia, 

and with the other BRICS countries594 and other economically developing countries in general which in 

general have much less extensive welfare state models and lower working standards.  

In the globalised environment, the European welfare state and European social model (universal health 

care, pensions etc.) struggles to be sustainable595, is already gradually ‘replaced’ or at least 

complemented by (complementary596) private health care and pension funds. According to the 

author’s view, one major reason for these developments is fierce competition in which the European 

countries finds themselves and the EU’s priority of representing a ‘competitive territory’ and 

‘interesting territory for enterprises and FDI’ (cf. Horizon 2020 as the financial instrument 

implementing the Innovation Union, a Europe 2020 flagship initiative aimed at securing Europe's global 

competitiveness). In a competitive, capitalist world-order (Weltordnung) it is of course important ‘to 

be competitive’ but the question is: at what price? Wealth inequalities are still increasing worldwide 

and are today at an entirely paradox level (cf. OXFAM Report 01/2019). Why not trying to somehow 

‘defend’ a ‘decent’ more equal system and model like the European Social Model (ESM) in the hope 

that it can represent a ‘Rockford’ (a stronghold) and a ‘good practice’ for extensive social security 

schemes, workers’ rights, industrial relation schemes, labour law settings, high standards of working 

conditions and conditions of employment, etc… At this stage one would also have to take into account 

that in the end the European welfare state is built upon (neo-) colonialism and exploitation and still 

builds on various forms of exploitation (especially also of other parts of the world) which would again 

alter the sense, the logic and the ‘direction’ of the rationale and line of reasoning of this paragraph 

(this is of course outside the reach of the present doctoral thesis).  

                                                           
594 the major emerging national economies Brazil, Russia, India, China and South Africa. 
595 Cf. Barbieri (2019) argues, that the “Keynesian welfare model is in crisis and labour market deregulations are 
requested”.  
596 Until now mostly complementary, but gradually replaced as the weakest ‘simply’ gradually remain ‘excluded’ 
not having the strength to significantly raise their voice (cf. the complementary health care provided by the 
national collective agreement of metal workers in Italy, which covers ‘members’, hence, insiders, but gradually 
‘replaces’ services that before were universally guaranteed, the 3? Millions of ‘insiders’ will not really mind and 
be interested to raise their voice, while the ‘outsiders’ like unemployed etc.. are generally already weak(er) and 
in a weak position…) 
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On the other hand, it should be clear that what kind of laws and how laws are made and especially 

how they are interpreted (on the different court levels) have a fundamental and significant influence 

on societies and persons’ and citizens’ life. For instance, the way in which the PWD was interpreted by 

the CJEU in the Laval-Quartet rulings did directly and especially indirectly harm working conditions and 

workers’ rights as well as IR systems and its ‘instruments’ (like the right to strike) and not only in the 

concerned EU MSs, but also in the EU in general. One can argue that the generally decreasing trade 

union membership and unionization rate (cf. OECD.Stat Trade Union density 1998-2018) shows that 

workers’ collective interest representation is ‘out of date’. Yes, but what about explaining these 

developments on the background that the main and most powerful and important instruments were 

gradually and sophistically limited, that politics mostly led by economic interest and power (lobbies) 

hardly listen to unions, hence, union members (necessarily) have the impression that none or only very 

little of their needs are and were met (who would engage in something like trade unionism and 

collective action that does not lead to at least some success?). One can argue that there is no interest 

in an alternative (economic) thinking and system. Yes, but what about explaining the ‘capitalist’ 

homogeny by a precisely focused higher education and their syllabi? The oppression begins in the 

systematic (and often sophisticated) gradual ‘de-strengthening’ of ideas, forces and instruments that 

question the leading paradigm and elite. One sophisticated way to do so is to do so by law and its 

interpretation. The most effectively oppressive system is the one where citizens think to be free, but 

are not at all. In the very personal view of the author, people in most states of the world seem not to 

be free but rather subject to money and economic power and interests (as it is politics – hence even a 

representative democratic system is subject to these same forces). Who decides? – not the individual 

and not the common interest. Some few extremely powerful economic actors are actually deciding the 

agenda. 

These only some very generic and general issues to think about.  
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Appendix 

Appendix to Chapter 1 

 

Annex to section 1.1 ‘Definition of posted workers’ 

 

There are several introductory observations and underlying aspect to be taken into account that, due 

to their ‘introductory nature’ will be put in the Annex: 

- Posted workers are not the same as migrant workers who, of their own accord, move between 

Member States to seek work and are employed there;  

- Art. 12 (2) of Regulation (EC) No 883/2004 also includes self-employed person “who normally 

pursues an activity as a self-employed person in a MS who goes to pursue a similar activity in 

another MS”. In the present analysis, ‘posted self-employed’ are only taken into account in 

section ‘Quantifying the intra-EU posting of workers phenomenon’, otherwise their [self-

employed] are excluded from analysis; 

- Difference in the notion of ‘posted’ used by the Basic Regulation compared to the Posting of 

Workers Directive: As Wispelaere and Pacolet (2018:8) argue, persons might be ‘posted’ under 

Reg. 883/2004, or better, according to their PDs A1597, but NOT in the meaning of the PWD 

(e.g. self-employed covered by Art. 12 (2) of BReg. 883/2004 are not covered by the PWD (note 

that Art. 12 (2) BReg. does not use the expression ‘posted’ at all). In contrast, persons might 

also be posted under the Posting of Workers Directive and not under the Basic Regulation 

(which uses the expression ‘posted’ only in Art. 12 (1) BR). As Wispelaere and Pacolet, 2018 

argue “for instance, workers who pursue an activity in two or more Member States (Article 13 

of the Basic Regulation) may fall under the terms and conditions of the Posting of Workers 

Directive”. 

- Note: workers posted by temporary work agencies are also covered by the Temporary Agency 

Work Directive 2008/104/EC (cf. Revised PWD 2018 amendments to Art. 3 inserted paras. of 

                                                           
597 For a more detailed discussion of PDs A1 consult section 1.3 ‘Quantifying the intra-EU posting of workers 
phenomenon’. The portable document A1 forms under the form’s  point 3 ‘Status confirmation of your position’ 
lists following options: 3.1 ‘posted employed persons’; 3.2 ‘employed working in two or more States’; 3.3 ‘posted 
self-employed person’; 3.4 ‘self-employed working in two or more States’; 3.5 ‘civil servant’; 3.6 ‘contract staff’; 
3.7 ‘Mariner’; 3.8 ‘working as an employed person and as a self-employed person in different States’; 3.9 ‘working 
as a civil servant in one State and as an employed/self-employed person in one or more other States’; 3.10 ‘Flight 
or cabin crew member’; 3.11 ‘Exception…’.     
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1b), and hence entitled to equal treatment in regard to local temporary agency workers (Art. 

5 TAW ) ‘ “…guarantee posted workers the terms and conditions of employment which apply 

pursuant to Article 5 of Directive 2008/104/EC to temporary agency workers hired-out by 

temporary-work agencies established in the Member State where the work is carried out” (cf. 

section ‘Net changes of Revised PWD 2018/957’ and respective subsection in ‘Clarifications of 

Revised PWD 2018/957). 

- Specifications (and limitations) in regard to specific sectors:  

o in original PWD 1996 universally applicable collective agreements and collective 

agreements applied in accordance to paragraph 8 Art. 3(1) could be applied for the 

scope of Art. 3(1) PWD 1996 ‘only’ for the construction sector (cf. Annex Art. 3(1) PWD 

1996) – ‘this construction-sector limitation’ was removed by PWD 2018  

o Note: road transport sector is a specific sector which has been excluded from the 2018 

PWD revision and thus, does not play any major role here in the present analysis. As 

latest ‘initiative’/’act’ the European Parliament’s resolution on the amendments for 

the EC proposal can be signalled: “European Parliament legislative resolution of 4 April 

2019 on the proposal for a directive of the European Parliament and of the Council 

amending Directive 2006/22/EC as regards enforcement requirements and laying 

down specific rules with respect to Directive 96/71/EC and Directive 2014/67/EU for 

posting drivers in the road transport sector (COM(2017)0278 – C8-0170/2017 – 

2017/0121(COD))”. Note that Art. 3(3) of the revised PWD states that: “This Directive 

[Revised PWD 2018] shall apply to the road transport sector from the date of 

application of a legislative act amending Directive 2006/22/EC as regards enforcement 

requirements and laying down specific rules with respect to Directive 96/71/EC and 

Directive 2014/67/EU for posting drivers in the road transport sector”. As already 

mentioned, by the moment of writing this Essay (beginning and mid-2019), the 

legislative act amending Directive 2006/22/EC on minimum conditions for the 

implementation of Council Regulations (EEC) No 3820/85 and (EEC) No 3821/85 

concerning social legislation relating to road transport activities and repealing Council 

Directive 88/599/EEC has not been applied yet but the co-decision process in regard 

is ongoing (cf. respective section ‘Clarification of Revised PWD 2018/957 – transport 

sector).  

 

Annex to section 1.2.1 ‘EU-Social security coordination (rules)’ 
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The coordination of the social security systems within the European Union is based on following EU 

legal acts: 

- Regulation (EC) No 883/2004598 (‘the Basic Regulation’) also so-called social security 

Coordination Regulation (ex-Regulation 1408/71599) for social security coordination in 

Europe600  

- Regulation (EC) No 987/2009 (‘the Implementing Regulation’ - IR)  

- Amendments of 883/2004601: 

o Regulation (EC) No 988/2009 

o Commission regulation (EU) No 1244/2010  

o Commission regulation (EU) No 1224/2012 

o Regulation (EU) No 465/2012 

 

Annex to section 1.2.2 ‘Labour law entitlements of intra-EU posted workers’ 

 

Labour law entitlements of posted workers at the European level (cf. Strohmayer 2015:11): 

- Original posting of workers Directive 96/71/EC = 1996 framework directive;  

o implemented into national legislation in 1999 

- Regulation (EU) No 1024/2012 – IMI Regulation (= Internal Market Information System) 

- Enforcement Directive 2014/67/EU – PWED 

o Adopted in May 2014 and the deadline for transposing the Directive is June 2016 

- Revised Posting of Workers Directive EU 2018/957 

o Adopted on 21 June 2018 and 2020 is the deadline for its implementation into national 

legislation  

- Rome-I = REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE 

COUNCIL of 17 June 2008 on the law applicable to contractual obligations (ex-Rome 

Convention on the law applicable to contractual obligations 1980) 

 

Annex B to section ‘Labour law entitlements of intra-EU posted workers’ – Art. 153 TFEU 
 

                                                           
598 Art. 76(4) BR stipulates the so-called principle of sincere cooperation. This principle, recognised in the 
European treaties, as well as in the Coordination Regulations, is the key for a successful implementation of the 
Coordination Regulations (ETUC, 2016:66) 
599 Note that already pursuant to the first coordination rules adopted in 1958, the lex loci laboris did not apply in 
situations where a worker is posted by his employer for a short period of time to another Member State in order 
to work there on the employer’s behalf. 
600 cf. Cremers 2016:151. 
601 For the amendments of 883/2004: https://ec.europa.eu/social/main.jsp?catId=867&langId=en 

https://ec.europa.eu/social/main.jsp?catId=867&langId=en
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Art. 153 TFEU determines that (extractions; author’s emphases):  

“1. With a view to achieving the objectives of Article 151602, the Union shall support and complement 

the activities of the Member States in the following fields: 

(a) improvement in particular of the working environment to protect workers' health and safety; 

(b) working conditions; 

(c) social security and social protection of workers; 

[…] 

(f) representation and collective defence of the interests of workers and employers, including co- 

determination, subject to paragraph 5; 

[…] 

(k) the modernisation of social protection systems without prejudice to point (c). 

2. To this end, the European Parliament and the Council: 

(a) may adopt measures designed to encourage cooperation between Member States through 

initiatives aimed at improving knowledge, developing exchanges of information and best practices, 

promoting innovative approaches and evaluating experiences, excluding any harmonisation of the 

laws and regulations of the Member States; 

(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives, minimum 

requirements for gradual implementation, having regard to the conditions and technical rules 

obtaining in each of the Member States. […] 

 

 

Annex C to section 1.2.2 ‘Labour law entitlements of intra-EU posted workers’ – Table 

minimum wages in the EU 

 

                                                           
602 Extraction of Art. 151 TFEU “[…] the promotion of employment, improved living and working conditions…” 



Markus Cappello Ph.D. thesis Essay 2 Marco Biagi Foundation 

218 
 

 

Notes: Countries listed are the 22 Member States having a statutory minimum wage. *Nominal change in euro 
terms. **Real change in national currency terms based on HICP annual rate of change in the respective country 
for January 2019 compared to January 2018, as provided by Eurostat, dataset [prc_hicp_manr]). ***Rates in 
Greece increased to €758 per month in February 2019 (14 payments of €650 per year). ****Rates in the United 
Kingdom reflect the minimum wage changes of April 2018 and April 2019. 
Source: Eurofound, 2019:4; authors’ calculations based on national regulations, as reported by the Network of 
Eurofound Correspondents. 

 
 

Annex D to section 1.2.2 ‘Labour law entitlements of intra-EU posted workers’ – 
‘principle of proportionality’ 
 

‘Principle of proportionality’ – Balancing Economic Freedoms with Social and labour Rights (cf. 

Corvaglia, 2017: part III; section VI conclusion; paragraph III B): 

“Regardless of whether the discriminatory national measures are justified under the derogations set in 

Articles 36 and 52 TFEU or as ‘overriding requirements of public interest’ in the context of Art. 34 TFEU, 

any derogation must be ‘proportionate’ to the scope that they aim to achieve. More precisely, respect 

of the principle of proportionality requires that national measures must be appropriate for ensuring the 

achievement of the objective, aim to achieve a legitimate objective and represent the least trade 

restrictive measure available. For these reasons, the principle of proportionality represents a control 
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mechanism over the application of justifications to national measures in restriction to trade in the EU 

internal market, in the field of public procurement as well as in many other areas of application.”  

Mura (2016:94 ‘Enacting Adapt’) circumscribes the ‘proportionality test’ in regard to transnational, 

cross-border posting of workers as follows:  

“In the field of transnational posting of workers, the proportionality test requires that the State 

intending to adopt or apply a specific internal arrangement in pursuing an objective enshrined in an EU 

directive (in this case, the adoption of a domestic rule for the protection of the remuneration of posted 

workers in its territory, in accordance with Directive 96/71/EC) "limiting" the freedom to provide 

services (the main principle of the Treaty), should justify its adoption by arguments to establish whether 

and to what extent the application of this domestic rule to posted workers on its national territory (for 

example, a provision for the automatic adjustment of wages to the cost of living) can contribute to the 

achievement of that objective without being detrimental to undertakings with headquarters in another 

member State in exercising their freedom to provide services.” 

See also Regiopost and Bundesdruckerei in the following screenshot: 
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Annex to section 1.3 ‘Quantifying the ‘intra-EU posting of workers’ phenomenon 

[Empirical data and summarizing Tables for quantifying the intra-EU Posting of Workers phenomenon] 

 

Eurostat definition of ‘Employment’  

(cf./source ‘Detailed information on the main features, the legal basis, the methodology, the data and 

the historical development of the EU-LFS’  https://ec.europa.eu/eurostat/statistics-

explained/index.php/EU_labour_force_survey_-_methodology#EU-

LFS_concept_of_labour_force_status [retrieved/accessed 19.08.2019] arrived through link on 

‘Explanatory texts (metadata)’ in section ‘3. Statistical presentation’ in subsection ‘3.4. Statistical 

concepts and definitions’ following the link “EU-LFS (Statistics Explained) – Methodology”: 

https://ec.europa.eu/eurostat/cache/metadata/en/lfsa_esms.htm#stat_pres1564996026561):   

 

Labour force status is the cornerstone concept for labour market statistics. Accordingly, individuals are 

classified in three categories as employed, unemployed or economically inactive (the applied definition 

of ‘Employment’ is further explained below). The definitions used in the EU-LFS follow the Resolution 

of the 13th International Conference of Labour Statisticians, convened in 1982 by the International 

Labour Organisation. 

“Employed persons comprise persons aged 15 years and more who were in one of the following 

categories: 

(a) persons who during the reference week worked for at least one hour for pay or profit or family 

gain. 

(b) persons who were not at work during the reference week but had a job or business from which 

they were temporarily absent. 

This definition is applicable to employees, self-employed persons and family workers. Pay includes 

cash payments or 'payment in kind'(payment in goods or services rather than money), whether 

payment was received in the week the work was done or not. 

Exceptions to the standard age group 15 years and more are: 16 years and more in Spain, Italy, Sweden 

(until 2001) and United Kingdom; 15 to 74 years in Denmark, Estonia, Latvia, Hungary, Finland, Sweden 

(2001 onwards) and Norway (2006 onwards).” 

 

ANNEX 1.3 A0 
 

Total number of PDs A1 issued by the competent Member States, breakdown by type, 2017 (cf. Table 

1 in Wispelaere and Pacolet, 2018:17)  

https://ec.europa.eu/eurostat/statistics-explained/index.php/EU_labour_force_survey_-_methodology#EU-LFS_concept_of_labour_force_status
https://ec.europa.eu/eurostat/statistics-explained/index.php/EU_labour_force_survey_-_methodology#EU-LFS_concept_of_labour_force_status
https://ec.europa.eu/eurostat/statistics-explained/index.php/EU_labour_force_survey_-_methodology#EU-LFS_concept_of_labour_force_status
https://ec.europa.eu/eurostat/cache/metadata/en/lfsa_esms.htm#stat_pres1564996026561
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ANNEX 1.3 A 
 

Flow of PDs A1 issued according to Article 12 of the Basic Regulation between EU Member States 

divided by wage group (high, medium, low), share in total, 2017 (cf. Figure 8 in Wispelaere and 

Pacolet, 2018:27) 

 

 

ANNEX 1.3 B 
 

Net balance between the number of PDs A1 issued and received according to Article 12 of the Basic 

Regulation, 2017 (cf. Figure 4 in Wispelaere and Pacolet, 2018:25) 
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ANNEX 1.3 C 
 

PDs A1 according to Article 12 of the Basic Regulation issued by sending Member States, 2010-2017 

(cf. Table 6 in Wispelaere and Pacolet, 2018:28)  

 

 

ANNEX 1.3 C2 
 

PDs A1 issued by competent Member States according to Article 12 of the Basic Regulation, 

breakdown by receiving Member State, 2017 (cf. Table 6 in Wispelaere and Pacolet, 2018:24) 
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ANNEX 1.3 D 
 

Number of individual persons who received a PD A1 according to Article 12 of the Basic Regulation, 

2017 (cf. Table 11 in Wispelaere and Pacolet, 2018:33) 

 

 

 

 

ANNEX 1.3 E  
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Evolution of the number of PDs A1 / E101 forms issued, by type, 2007-2017 (cf. Figure 15 in 

Wispelaere and Pacolet, 2018:47)  

 

 

 

 

 

Appendix to Chapter 2  

Annex to section 2.3.2 ‘Clarifications of the Revised PWD 2018/957’: Two practical 
examples  
 

Two practical examples on the 2018 Revised PWD impact on “equal pay for equal work” and the 

application of “full mandatory labour law of the host state” after exceeding the maximum posting time 

of 12 (or 18) months in the specific cases of the Netherlands and Spain (examples taken from Deloitte, 

2018, status by the 21.06.2018): 

- Example 1: Assignment to the Netherlands: Currently (by 21.06.2018), as of the first day of 

assignment to the Netherlands, the mandatory core terms of Dutch employment law will be 

applicable. These (Dutch) employment terms include, amongst others, maximum working 

hours (general ground rule: max 12 hours per shift; max 60 hours per week), minimum wage 

(EUR 1,578 gross as of 1 January 2018), minimum holiday allowance (a gross payment of a 

minimum of 8% of the annual salary) minimum number of holidays (20, based on fulltime 

employment). These employment terms or conditions can also be included in (universally 

binding) collective labour agreements. Under the future rules, in the first 12 (or 18) month 

period, the remuneration to be paid to a posted worker in the Netherlands might be higher 

than the current entitlement to merely the minimum wage and minimum holiday allowance 

(cf. paragraph above). If the specific minimum wage scale and certain specific allowances (such 

as an overtime allowance, seniority allowance, etc.) are included in a (universally binding) 
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collective labour agreement, the minimum wage scale, overtime allowance and seniority 

allowance will already have to be paid to the employee. 

 

- Example 2: Spanish engineer assigned to the Netherlands: A Spanish engineer (of 55 years old) 

is assigned to the Netherlands for a period of one year. A (universally binding) collective labour 

agreement is applicable with the following relevant rules included:  

 the relevant wage scale minimum for his job is EUR1,800 (including holiday allowance);  

 an overtime allowance that in a given month amounts to EUR 100;  

 a seniority allowance that in a given month amounts to EUR 250.  

In the current situation (by 21.06.208), the Spanish engineer is entitled to the relevant wage 

scale minimum (in total: EUR 1,800). In the future situation, he would also be entitled to an 

overtime and seniority allowance and, therefore, his salary would amount to EUR 2,150. After 

the 12 (or 18) month-period, all of the mandatory Dutch labour law provisions will have to be 

complied with. This can include for instance leave regulations: for example, the Spanish 

engineer might be entitled to specific age-related leave. Premiums for research & 

developments funds might also have to be paid by the sending employer. Please note that the 

Dutch dismissal laws are in principle excluded.  
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List of Abbreviations 

 

BWI   Building and Wood Workers' International603 

CEC  European Confederation of Executives and Managerial Staff604 (CEC European 

Managers) 

CEE  Central Eastern European countries 

CFR  Charter of Fundamental Rights of the European Union 

CLS  Core Labour Standards (e.g. ILO-CLS) 

CoC  Code of Conduct 

CSR  Corporate Social Responsibility 

EC  European Commission 

EFA  European Framework Agreement (at Company level605) 

(ex) EMCEF  (ex) European Mine, Chemical and Energy Workers Federation (since 2012 part of 

IndustriALL European Trade Union) 

                                                           
603 the global union federation of democratic and free trade unions in the building, building materials, wood, 
forestry and allied industries, founded in 2005.  
604 CEC European Managers is the European organisation that promotes and defends the interest of managers in 
Europe towards the European institutions 
605 Cf. the expression “at company level” is added to the denomination “EFAs” by for instance Marassi (2015:92). 
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EPSU  European Federation of Public Service Unions  

ETUC   European Trade Union Confederation606 

ETUF  European Trade Union Federation 

GFA  Global Framework Agreement (in the present the denomination IFA is used and in 

general the comprehensive term TCA is principally applied) 

GSC(s)  Global supply chain(s) 

GUF  Global Union Federations 

hds  hidden social dumping (abbreviation rarely used because rather ambiguous due to 

several ‘synonyms’) 

HRD  Human Resource Department607 

IFA  International Framework Agreement (also denominated as ‘GFA608’) 

(ex) IFBWW ex International Federation of Building and Wood Workers609 

ISO  International Organization for Standardization  

JV  Joint Venture 

ILO  International Labour Organisation 

MS  EU Member State 

MSs  EU Member States 

OECD  Organization for Economic Co-operation and Development 

OHSAS (18001) ex-‘Occupational Health and Safety Assessment Series’ (since March 2018: ISO 

45001610) 

SD/sd  Social dumping611 

SE  Societas Europaea612 

                                                           
606 ETUC represents 10 European Industry Federations (e.g. IndustriALL European Trade Union, EPSU, 
EFBWW/FETBB European Federation of Building and Woodworkers, UNI-EUROPA European trade union 
federation for services and communication etc.) cf. https://www.etuc.org/en/european-trade-union-
federations-10-list-members.  
607 HRD as signatory party in for instance in the TCAs of Safran 2017, PSA 2017 and Stora Enso 2018. 
608 Global Framework Agreement, - e.g. in Hadwiger’s cited contributions from 2014, 2015 and 2018.  
609 In 2005 the IFBWW merged with the World Federation of Building and Wood Workers (WFBW) to create the 
new joint global union federation, the Building and Wood Workers' International (BWI).  
610 OHSAS 18001 (Occupational Health and Safety Assessment Series) was a British Standard for occupational 
health and safety management systems. Compliance with it enabled organizations to demonstrate that they had 
a system in place for occupational health and safety. BSI cancelled ‘OHSAS 18001’ to adopt ISO 45001 as BS ISO 
45001. ISO 45001 was published in March 2018 by the International Organization for Standardization. 
Organizations which are certified to BS OHSAS 18001 can migrate to ISO 45001 by March 2021 if they want to 
retain a recognized certification (cf. ISO, 2018). 
611 In the present Essay 3 (and in the whole doctoral thesis in general – cf. abbreviation ‘hds’ for the here concept 
‘hidden social dumping’ in Essays 1 and 2), the abbreviation ‘sd’ is used to refer to ‘social dumping’ and NOT for 
instance ‘social dialogue’ or others.  
612 a SE is a public company registered in accordance with the corporate law of the European Union (EU), 
introduced in 2004 with the Council Regulation on the Statute for a European Company. Such a company may 
more easily transfer to or merge with companies in other member states. 

https://www.etuc.org/en/european-trade-union-federations-10-list-members
https://www.etuc.org/en/european-trade-union-federations-10-list-members
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TCA  Transnational Company Agreement (includes both EFAs and IFAs)613 

TFEU  Treaty on the functioning of the European Union 

UDHR   Universal Declaration of Human Rights 

(ex) WFBW ex World Federation of Building and Wood Workers614 

WHO  World Health Organization  

 

Synonyms 

 

Denomination of the different TCA-samples used: 

1. “official_EC_TCA_database_LIST_May2019”:   

is the List of all by ILO and/or by the EC identified TCAs by May 2019615 (freely) available (and 

downloadable) as pdf-document on the official EC website ‘Database on transnational company 

agreements’: https://ec.europa.eu/social/main.jsp?catId=978&langId=en [includes in total 321 TCAs]. 

Is not further used in the analysis. 

2. “official_EC_TCA_interactive_database”: 

Is the official ‘Database on transnational company agreements’ of the European Commission (and ILO) 

that is (freely) consultable and usable with the respective official EC ‘filter, keywords and classification’-

system and setup on (the same website): https://ec.europa.eu/social/main.jsp?catId=978&langId=en 

(state of the art: October 2019616) [includes in total 305 TCAs]. Represents the (statistical) population 

for the detailed TCA content analysis in the empirical Part 2 of Essay 3. Different subset of the 

population (so-called statistical samples) are chosen. 

3. “TCA_sector_sample”:  

Full denomination: “official_EC_TCA_interactive_database_sector_sample” is a sample of the 

‘official_EC_TCA_interactive_database’ that includes all 259 TCAs that are officially assigned (by the EC 

official ‘filter and classification’-system) to the distinct ‘sectors’, hence, classified according to the 

keyword/filter617 ‘sector’ (state of the art: October 2019) [includes in total 259 TCAs]   

4. “restricted_TCA_sample”  

                                                           
613 in literature also used for abbreviating ‘transnational collective agreements’ (cf. Lo Faro, 2012).  
614 In 2005 the WFBW merged with the International Federation of Building and Wood Workers (IFBWW) to 
create the new joint global union federation, the Building and Wood Workers' International (BWI). 
615 all transnational company agreements and texts identified and catalogued by the ILO and the European 
Commission (list last updated in May 2019). 
616 last consulted and used in October 2019. 
617 One of the most powerful features of a database is the ability to filter data, i.e., to select only those records 
that match certain criteria (cf. https://swcarpentry.github.io/sql-novice-survey/03-filter/).  

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
https://ec.europa.eu/social/main.jsp?catId=978&langId=en
https://swcarpentry.github.io/sql-novice-survey/03-filter/
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Full denomination: “in force_sd618 _relevant_TCA_sample” is a ‘restricted’ subsample (87 TCAs) of the 

‘TCA_sector_sample’, that exclusively considers and includes TCAs that explicitly fulfil the following 

four criteria [includes in total 87 TCAs]:  

- ‘TCA-sector-representativeness’-criterion,  

- the ‘sector’s social-dumping-relevance’-criterion  

- the ‘TCA in-force’-criterion (= TCA is currently in force) 

- the ‘sd-relevant content’-criterion; the respective TCA addresses at least one of the three 

‘social dumping’-relevant topics (‘Wages and benefits’; ‘H&S/working environment’ and/or 

‘Transfer, subcontracting, outsourcing’)  

further on, the term ‘restricted’ summarizes and represent these 4 selection criteria. Hence, 

‘restricted’ means that the TCAs of the respective sample are ‘in force’ (selection criterion 3) and part 

of a ‘social dumping-relevant and TCA representative’-sector (selection criteria 1 and 2) and have a 

‘social dumping relevant’-TCA-content (selection criterion 4, - cf. the selection criteria are explained 

more in detail in the respective section 2.1.2. ‘Sample selection-process and –criteria’). 

 

5. “applied_restricted_Europe_TCA_sample” = applied ‘Sample 1’ 

Full denomination: “in_force_sd_relevant_restricted_EU-EEA_TCA_sample” is a ‘very restricted’ 

subsample (23 TCAs) of the ‘TCA_sector_sample’ that exclusively considers TCAs that explicitly fulfil 

the following five criteria [includes in total 23 TCAs]: 

- ‘TCA-sector-representativeness’-criterion,  

- the ‘sector’s social-dumping-relevance’-criterion,  

- the ‘TCA in-force’-criterion, 

- the ‘EU/EEA geographical scope of application’-criterion, AND 

- the ‘social dumping relevant content’-criterion; the respective TCA addresses at least one of 

the three ‘social dumping’-relevant topics (‘Wages and benefits’; ‘H&S/working environment’ 

and/or ‘Transfer, subcontracting, outsourcing’); 

This is the TCA-sample on which the detailed ‘one-by-one’ qualitative TCA content analysis of section 

2.1.3 is based on.  

6. “applied_restricted_most_recent_TCA_sample” = applied ‘Sample 2’ 

Full denomination: “in_force_TCAs_sd_relevant_signatory years 2016-2018_restricted_sample” is a 

‘very restricted’ subsample (11 TCAs) of the most recently signed (in the time period 2016-2018) TCAs 

                                                           
618 Sd = social dumping 
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of the ‘TCA_sector_sample’ that exclusively considers TCAs that explicitly fulfil the following six criteria 

[includes in total 10 TCAs619]: 

- ‘TCA-sector-representativeness’-criterion,  

- the ‘sector’s social-dumping-relevance’-criterion,  

- the ‘TCA in-force’-criterion, 

- the ‘most recent’-criterion = signed between 2016 and 2018 (according to Hadwiger, 2018:90 

the so-called ‘third generation of TCAs’),  

- the ‘social dumping relevant content’-criterion; the respective TCA addresses at least one 

‘social dumping’-relevant topic, AND 

- the sector ‘Energy and water supply; waste management’ is (here) deliberately EXCLUDED 

even if it theoretically fulfils the sector’s ‘representativeness- and social dumping relevance’-

criteria (intentional exclusion due to time and space constraints); 

This is the TCA-sample on which the detailed ‘one-by-one’ qualitative TCA content analysis of section 

2.1.4 and the whole section 2.2 is based on.  

 

ILO Core Conventions  ILO Declaration on fundamental principles and rights at work which 

cover collective negotiation/bargaining, forced labour, child labour and discrimination 

ILO (Core) Conventions (to which several TCAs refer to): 

- No. 29: ‘Forced Labour Convention’, 1930 

- No. 87: ‘Freedom of Association and Protection of the Right to Organise Convention’, 1948 

(signed: 1948; in force since 1950) 

- No. 98: ‘Right to Organise and Collective Bargaining Convention’, 1949 

- No. 100: ‘Equal remuneration Convention’, 1951 

- No. 105: ‘Abolition of Forced Labour Convention’, 1957 (in force 1959) 

- No. 111: ‘Convention concerning Discrimination in Respect of 

- Employment and Occupation’, 1958 

- No. 135: ‘Workers' Representatives Convention’, 1971 

- No. 138: ‚Minimum Age Convention’, 1973 

- No. 155: ‘Occupational Safety and Health Convention’, 1981 

- No. 182: ‘Worst Forms of Child Labour Convention’, 1999 (adopted: 1999; in force: 2000) 

 

IndustriAll Europe   IndustriAll European Trade Union620 (EMF, EMCEF and ETUF-TCL) 

                                                           
619 In total in ‘Sample 2’ there would be 11 TCAs, but one of these TCAs (Solvay, 2017 ‘healthcare’) is missing in 
the database and hence, NOT examinable.   
620 Also denominated “IndustriAll European Federation for Industry and Manufacturing workers”, cf. 
https://www.etuc.org/en/european-trade-union-federations-10-list-members.  

https://www.etuc.org/en/european-trade-union-federations-10-list-members
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IndustriAll Global  IndustriAll Global Union (2012 merger of three former GUFs: IMF - 

International Metalworkers' Federation; the ICEM - International Federation of Chemical, Energy, Mine 

and General Workers' Unions and the ITGLWF, International Textile, Garment and Leather Workers' 

Federation) 

UNI Global Union  UNI Global Union, formerly Union Network International (UNI), is a 

global union federation for skills and services, gathering national and regional trade unions 

binding/not binding    note in regard to the ‘reference standards’ to which 

TCAs refer, the term ‘not binding’ is used to also express ‘meaningless’ or ‘loose’ (the term ‘binding 

 to express ‘meaningful’) 
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‘sd prevention’-Potential - ‘some’, ‘weak’, ‘none’ 

 

 

 

Introduction – Abstract 

 

While the first two essays of the present Ph.D.-thesis analyse the phenomenon ‘(hidden) social 

dumping’ from an economic ‘supply and production chain’-perspective (Essay 1) and from a legal 

perspective (“relationship between the legal setting of intra-EU posting of workers and hidden social 

dumping” in Essay 2), this third and last Essay examines an instrument and tool that can potentially be 

used to contrast and prevent ‘(hidden) social dumping’-practices: Transnational Company Agreements 

- TCAs.   

Transnational Company Agreements (TCAs) are a rather new form of voluntary, autonomous622 

transnational collective bargaining623 at company level (cf. Drouin 2015:218, Marassi, 2018:3, Ales et 

al. 2006:33) and represent so a rather new form of transnational governance (cf. Schömann 2012; 

Telljohann, 2009; Hadwiger, 2014:5624; Krause, 2018:330625; Leonardi, 2012; Ales, 2013, 2018) and of 

                                                           
621 ‘Sample 2‘ corresponds to the so-called “applied_restricted_most_recent__2016-2018_TCA_sample” (long 
denomination). 
622 Ales et al. (2006:33 – EC Final Report) defines TCAs as transnational, autonomous and voluntary (since these 
instruments are not provided by any specific legal source at any level, - neither at transnational, EU nor at 
national level) tools of ‘self-regulation’ at company level signed and adopted either by traditional Social Partners 
(trade union federations at different levels – global, European and/or national together with the respective 
MNE’s management) OR by the management together with ‘alternative’ employees’ representative bodies like 
the EWCs. 
623 Although TCAs are often associated in literature with corporate social responsibility (CSR), TCAs can also be 
considered an emerging transnational collective bargaining practice since they are negotiated with (signatory) 
parties on both sides of the employment relationship (cf. Drouin, 2015:218).  
624 According to Hadwiger (2014:5) TCAs developed “in response to economic globalization and exhibit a growing 
need of some multinational companies for additional governance structures that regulate their business 
conduct” (cf. also Telljohann, da Costa, et al. 2009). 
625 Krause (2018:330) describes TCAs as ”expression of global legal pluralism” and as “particular instruments of 
‘social governance’”. 
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private626 transnational labour regulation627 (cf. Marassi, 2018:1628; TCAs address and ‘regulate’, in fact, 

various different topics related to the employment relationship(s) in MNEs – cf. theoretical Part 1 of 

the present Essay 3). The tendency to increasingly conclude such agreements between MNEs and 

global union federations (GUFs) and/or European trade union federations (ETUFs)629 as well as EWCs 

reflects the current shift from public, state-based forms of social regulation to private self-regulatory 

initiatives (Krause, 2018:329ff.; Bartley 2005:212; Egels-Zandén 2009:532). On the background of 

globalisation, there exists a ‘global governance gap’ with regard to the regulation of global and 

transnational labour630 (cf. Krause, 2018:330; Marassi, 2018:1) and alternative631 forms of ‘global 

labour governance (regimes)’ are increasingly emerging632.  

 

TCAs can be seen as one of these alternative global governance instruments and tools633 and are one 

specific response to the ‘global labour regulation governance gap’. As according to the line of reasoning 

of the first two Essays of the present doctoral thesis the ‘global labour regulation governance gap’ is a 

potential source of ‘(hidden) social dumping’, TCAs can potentially also be seen and interpreted as a 

potential (policy) tool for contrasting and preventing social dumping practices.    

 

                                                           
626 Since the 80’s and in particular since the millennium change a general rise of private regulation is observed 
(cf. Bartley 2005:212, Egels-Zandén 2009:532).  
627 Telljohann et al. (2009:505) describe TCAs as “new tool of regulation within transnational companies”. 
Hadwiger (2014) defines TCAs as “instruments of private governance for regulating labour standards and 
employment relations within companies worldwide”. Egels-Zandén (2009:530) sees TCAs as part of a 
“transnational industrial relations systems to complement existing national systems”. 
628 Marassi (2018:1) describes TCAs as “transnational, private labour regulation”.  
629 Cf. Marassi, (2018:1), - for a more detailed analysis on TCAs’ signatory parties (especially those on the 
employees’ side) consult the respective section 1.4 of the present Essay 3. 
630 ‘global governance gap’ in (regard to) regulating and governing labour rights, labour protections, social rights 
and working standards (and conditions) on the/a transnational and global level, - directly linked to the on-going 
globalisation process. According to the reasoning of the first two Essays of the present doctoral thesis this ‘global 
labour governance gap’ leaves space for potential transnational (hidden) social dumping practices. 
631 As an ‘alternative’ to the (traditional) ‘state-centred’ and ‘state-imposed’ centralised national-law making; 
governance theorists put much emphasis on the decoupling of law and state and the existence of private 
regulatory regimes, mixtures of public and private ordering, de-centred self-regulation, non-state actors, soft law 
etc. (in other words on ‘governance without government’, - instead of ‘governance by government’/‘governance 
with 
government’-, or ‘private law beyond the state’, - cf. Krause, 2018:329). Note that TCAs have several of these 
‘alternative’ characteristics (cf. theoretical Part 1 of this Essay 3). “IFAs are basically not novel because they only 
transfer the concept of self-regulation by social partners from the national into the international arena” (cf. 
Krause, 2018:329). 
632 According to Krause (2018:329) inside and as parts of the ‘modern regulatory theory’. 
633 As also Krause (2018:330) argues, “in the past few decades a plethora of other policy tools have been 
developed) such as ILO instruments, CoCs (cf. examined and distinguished from TCAs in detail in the respective 
section 1.1 ‘TCAs vs. CoCs’ in Part 1 of the present Essay 3), global supply chain related national legislation (e.g. 
California Transparency Act of 2012, UK Modern slavery Act of 2015) and establish and are part of a (new) ‘global 
labour governance regime’ (cf. Hassel, 2008:236-243). 
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In regard to the ‘(hidden) social dumping’-discourse developed throughout Essay 1 and Essay 2 of the 

present Ph.D.-thesis, TCAs have, in fact, specific characteristics and features that make them, at least 

potentially, relevant for contrasting and preventing (transnational) social dumping practices634: As the 

denomination Transnational Company Agreements635 already indicates, they are (intrinsically) 

transnational (like the social dumping phenomenon treated in Essay 2 and in the present Essay 3) 

because the signatory parties on the employers’ side are multinational enterprises that operate 

transnationally (and the signatory parties on the employees’ side are the respective global and/or 

European Union Federations and/or EWCs) and the scope and application of TCAs extends to all MNEs’ 

operations (production sites and MNE’s general operative locations), - in some cases and increasingly 

also to business partners, suppliers and subcontractors636 along global supply and production chains 

(cf. the theoretical model of ‘hidden social dumping along supply and production chains’ developed in 

Part 3 of Essay 1). Furthermore, at least some TCAs clearly address and ‘regulate’ ‘(hidden) social 

dumping relevant’637-topics like ‘Wages and benefits’, ‘H&S/working environment’ as well as ‘Transfer, 

subcontracting and outsourcing’ (cf. empirical Part 2 of the present Essay 3).  The analyses in Essay 1 

and Essay 2 have in fact shown that ‘social dumping’ results from ‘unfair’ (labour) cost competition 

between enterprises established in different countries based on different wages (wage levels) and 

(social) benefit-systems (cf. ‘wage dumping’ and ‘welfare dumping’ respectively), on different working 

standards and -conditions (that are directly linked to the variable ‘labour costs’) and often arises, in 

fact, along MNEs’ supply and production chains (cf. the theoretical model of ‘hidden social dumping 

along supply and production chains’ developed in Part 3 of Essay 1). On the other hand, past studies 

and the present Essay 3 show that TCAs have several characteristics that might (significantly) hinder 

and impede their [TCAs’] effective implementation and enforcement and hence, might (significantly) 

hinder and impede their application for contrasting and preventing social dumping practices (especially 

in certain contexts and environments like in the context of ‘hidden social dumping’ within the 

European Union’ where labour standards, labour rights and wage-levels are in any case already 

                                                           
634 Cf. Noguiera, (2013:2) who states that TCAs can be adopted and applied as a “mechanism to govern 
globalization” as they “may prevent social dumping” and “may help to unify working conditions in the same 
company” (the term ‘unify’ might be interpreted as ‘gradually harmonize’ or as ‘unique fundamental basis 
building’- cf. ILO standards). Also Lauria’s (2016) header of its Bucharest 9th March 2016 panel speech 
“Transnational Agreements and cooperation between social partners against social dumping” reflects TCAs’ 
relevance in regard to contrasting and preventing social dumping.  
635 TCAs include both International Framework Agreements (IFAs) and European Framework Agreements (EFAs). 
The latter refer to the only European area and have some specific characteristics and features as for example in 
regard to the signatory party on the employees’ side (where also EWCs often play a significant role) and in regard 
to the content (e.g. special focus on the topics ‘reconstructing’ and ‘anticipation of change’ for instance). 
636 = advancement of labour rights also outside the corporate group. 
637 Essays 1 and 2 of the present dissertation have shown and revealed that Hidden social dumping relevant 
topics  



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

236 
 

relatively high and consequently the TCAs’ provisions and ‘reference standards’ hardly ‘meaningful’,  - 

cf. section 2.1.3 and empirical Part 2 of Essay 3 in general):  

- TCAs’ actual content: TCAs often ‘only’ vaguely repeat638 and ‘reaffirm’ ‘basic’ ILO standards, 

UN principles and/or OECD guidelines (cf. Guadagno, 2018:9; Krüger 2018:323639), private 

principles like the Global Sullivan Principles  (cf. GM’s TCA, 2002 p.1) without going any further 

(hence, not adding anything ‘new’ and/or ‘more meaningful’).  

- TCAs’ enforceability and (legal) effectiveness: Furthermore, TCAs enjoy no legal certainty as to 

their enforcement (cf. Lo Faro, 2012:153) and in general their enforceability (legal and ‘not 

legal’/’voluntaristic’640 enforceability) is (often) rather vague and weak (due to missing and/or 

incomplete implementation-, monitoring- and/or dispute resolution-procedures).  

As the detailed qualitative TCA content analysis of Part 2 (in particular, specific section 2.2) will show, 

the TCA-‘enforcement tools’ (TCA implementation, monitoring and dispute resolution procedures as 

well as potential sanction systems and dissemination processes) vary significantly across the distinct 

Agreements [TCAs] and far from all TCAs provide for a clear ‘Dispute settlement and sanction’-system 

that is certainly fundamental for an effective enforcement of TCAs’ provisions. This (general) lack of 

effective transnational (legal) enforceability of labour standards and labour rights (cf. section 1.3 in the 

present Essay 3) is also linked to the various different TCA signatory parties on the employees’ side as 

well as to the still missing adoption of the since 2005 proposed641 ‘European Optional Legal Framework 

for TCAs642’ (cf. Ales et al., 2006; Ales, EC March 2018:4-6; European Commission, 2005; Sciarra et al., 

                                                           
638 As Krüger (2018: 323) argues, “most of these agreements [TCAs] refer, though in differing wording and 
sometimes only vaguely, to the ILO Core Labour Standards (CLS). 
639 As also Krause (2018:323) extensively illustrates and argues, there is a significant trend to include other 
international instruments and principles that have not attained the same level of importance as the CLS. Thus, 
an increasing number of IFAs refer also to: 
- the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (MNE 
Declaration) of 1977 (amended in 2000 and 2006 and revised in 2017), which is the only ILO tool that provides 
direct guidance to enterprises on social policy and workplace practices.  
- Beyond ILO standards, many IFAs incorporate UN instruments like the Universal Declaration of Human 
Rights of 1948 or the Global Compact of 1999.  
- Last but not least, numerous IFAs refer to the OECD Guidelines for Multinational Enterprises of 1976 
(updated in 2000 and 2011).  
- On the other side, various IFAs focus on more company-specific issues and contain, by way of example, 
guidelines for the qualification of employees in order to enhance their skills. 
640 Based on reciprocal, ‘spontaneous respect’ (it.: “rispetto spontaneo”).  
641 By a group of experts, - cf. Ales et al. 2006. 
642 In European Parliament official Text 2012/2292(INI) denominated “Optional legal framework for European 
TCAs”. According to Senatori (2013:87) “in spite of the ambitious plan originally envisaged by the EC to promote 
the establishment of a legislative framework ‘designed to make it possible for the social partners to formalize 
the nature and results of transnational collective bargaining’ (European Commission, 2005), not much have been 
achieved so far” (cf. also Ales, EC march 2018:4-6 underlying that there have not been any relevant recent 
developments). Always in the words of Senatori (2018:6) “after a promising start of transnational collective 
bargaining at company level (original language it.: ‘contrattazione collettiva transnazionale d’impresa’) it got lost 
in a normative ‘whole’ also because the Commission did not implement the promised ‘legal arrangement’ 
(original language it.: ‘sistemazione giuridica’, – cf. Senatori 2018:6)  
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2014) aimed, in fact, “at conferring a more definite binding character on transnational agreements 

[TCAs]643” (cf. Lo Faro, 2012:153, cf. also Senatori, 2013:87).  

 

Thus, TCAs’ rather soft and ‘legally not-binding’ nature (as Lo Faro, 2012:153 argues “TCAs enjoy no 

legal certainly as to their enforcement”) combined to their often ‘limited’644 ‘hidden social dumping’-

relevant content645 raise the question  whether TCAs can be really (and effectively) used as (an 

alternative646) tool for (effectively) contrasting and prevent transnational (hidden) social dumping.  

The empirical analysis (- a detailed, qualitative TCA content-analysis on the basis of two distinct TCA-

Samples-) conducted in Part 2 of this Essay 3 shows, in fact, that only a few TCAs actually have the 

direct and explicit Purpose and the actual Potential to contrast and prevent social dumping and if so, 

not in regard to all contexts but mostly merely in regard to geographical regions and countries of the 

world with basically very low levels of labour standards, wages and labour rights). On the other hand, 

the empirical analysis conducted in Part 2 of this Essay 3 also reveals that in certain circumstances and 

contexts647 TCAs can at least indirectly contribute to limit ‘wage and working conditions’-dumping 

practices (- social dumping practices-) through TCAs’ reference to fundamental core labour rights and 

labour standards648 and their [TCAs’] functioning as “lever to increase the organizational power of 

trade unions by gaining new union members at the various sites of MNEs ” (cf. Krause, 2018:325), as 

tools for “promoting transnational cooperation between unions” (cf. Drouin, 2015:219; Coleman, 

2010:604-607) and/or as “tools for capacity building” (cf. findings of the present Essay 3 and in 

particular the Part ‘Conclusions’). It has to be taken into account that throughout the analysis of Essay 

3, TCAs are seen and treated as tool that potentially contrasts and prevents transnational (hidden) 

social dumping in mostly a non-legal sphere where enforceability (and effectiveness) seems to be weak 

but might still work on the basis of ‘spontaneous mutual respect’649 and (voluntary) application of (self-

given) rules’.  

 

                                                           
643 According to Lauria (2016:6) this ‘European Optional Legal Framework for TCAs’ should set out the procedure 
for TCAs’ conclusion and the legal consequences of their entry into force”. 
644 ‘(hidden) social dumping’-relevant TCA provisions are quantitatively limited (in the sense that far from all TCAs 
include ‘(hidden) social dumping’-relevant provisions) and qualitatively limited (in the sense that the provisions 
of TCAs mostly apply a rather soft and proportional language and vague wording -  cf. Krüger (2018: 323) - instead 
of strong language and real ‘sanctions’ in the case of non-compliance – cf. Marassi, 2018:4).  
645 The empirical analysis of Part 2 of the present Essay 3 will show that more than 70% of TCAs address at least 
one ‘(hidden) social dumping’-relevant topic but often does so in a quite generic way and so often result to have 
rather limited impact on contrasting and preventing ‘(hidden) social dumping’-practices. 
646 Alternative instrument and tool that is situated outside the legal sphere. 
647 Like for instance in geographical macro-regions and countries with comparatively very low guaranteed labour 
standards and workers’ rights linked to weak ‘enforcement mechanisms’ of applicable (basic) rules and standards 
(cf. e.g. South-East-Asian countries ad macro-region for instance).  
648 Cf. for instance Guadagno’s (2016) concept of decent work. 
649 In IItalian so-called “rispetto spontaneo”. 
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Research question - Problem statement 

 

The actual Research Question of the present Essay 3 can be formulated as follows:  

 

Can Transnational Company Agreements (TCAs) be used as tools to contrast and prevent ‘(hidden) 

social dumping’ practices? How and to what extent?  

 

Essay 2 has revealed that the legal setting of the intra-EU posting of workers leaves space for hidden 

social dumping practices within the European Union. Put differently, this means that the EU’s and the 

Member States’ legal settings as well as the EU’s and the MSs’ legal instruments and tools to contrast 

and prevent hidden social dumping, - for instance the EU Posting of Workers Directives -, are not 

perfect650 and still allow for and leave some space for hidden social dumping practices within the EU.  

On the background that ‘modern regulatory theories’ build on alternative governance-mechanisms651, 

this third and conclusive Essay 3 examines whether there exist any instruments and tools (and 

practices) outside the legal sphere of hard law652  which can potentially (effectively) contrast and 

prevent (hidden) social dumping.  

TCAs are such instruments situated outside the legal sphere (of hard law)653 that are expression of 

modern ‘regulatory theory’654 (whose numerous ‘governance-theories’ increasingly build on 

‘alternative’, non-state-law-centralized and non-state-led governance mechanisms) and, as already 

illustrated in the previous introductory section, TCAs potentially might be and potentially can be 

relevant in the context of contrasting and preventing ‘(hidden) social dumping’-practices.  

 

                                                           
650 Not perfectly formulated, nor perfectly implemented and/or enforced. 
651 Alternative, non-state-law-centralized and non-state-led governance mechanisms (cf. Krause, 2018:329ff.). 
652 which cannot or hardly be enforced by Courts; or put differently, whose ‘enforceability’ is in first place not 
based upon legal effectiveness but rather upon so-called ‘spontaneous respect’ of specific standards, TCA-
provisions etc… 
653 As Lo Faro (2012:153) argues, that “unlike other forms of social dialogue with legal effects determined by the 
Treaty, TCAs enjoy no legal certainty as to their enforcement”, which can also be seen as virtue “since 
autonomous arrangements entered into by the parties could be seen as an expression of a voluntary system of 
European industrial relations”.  
654 As Krause (2018:329) argues the various ‘modern regulatory theories’ (and governance-theorists) have the 
common feature that the state should no longer be (recognized) as the only law-maker.   
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The main objective of the analysis of this present Essay 3 is, thus, to examine whether, how and to 

what extent TCAs can be used as a tool and instrument to contrast and prevent transnational (hidden) 

social dumping practices (- as an ‘alternative instrument’ situated ‘outside the legal sphere’).  

 

In order to do so it is first examined whether TCAs have the actual ‘Purpose’ to contrast and prevent 

transnational (hidden) social dumping practices and then whether TCAs also have the actual ‘Potential’ 

(or ‘the force’) to (effectively) contrast and prevent ‘(hidden) social dumping’. This is done by analysing 

the actual content of TCAs’ texts and provisions on the basis of two distinct TCA Samples in the specific 

section 2.1 of this Essay which represents the first and extensive section of the empirical Part 2 of the 

present Essay 3. 

The second section of the empirical Part 2 (section 2.2) then analyses TCAs’ possible ‘social dumping 

prevention’-Potential more in detail by examining TCAs’ potential ‘efficiency factors’ that facilitate, 

promote and/or enhance TCAs’ (effective) implementation and ‘enforceability’ (as already illustrated, 

TCAs’ implementation and ‘enforcement’ is often problematic). The analysed ‘TCA potential efficiency 

factors’ are: 

1. the TCA-provisions’ ‘actual content factor’ (strictly linked to TCAs’ actual Purpose extensively 

analysed in section 2.1) 

2. the ‘MNE-HQ’s country of origin factor’ and the thereby linked ‘nature of the respective 

industrial relations setting’ (and – to a certain extent - ‘MNE’s corporate culture’) 

3. the type and nature of the actual signatory parties 

4. the TCAs’ dissemination and information process 

5. the TCAs’ ‘enforcement tools’ (implementation- and monitoring-processes as well as ‘dispute 

resolution’-procedures) 

 

The choice to examine TCAs as potential tools for contrasting and preventing social dumping 

(practices), is well-reasoned and based on various considerations:  

- The advancing and extending globalization655 has led to an expansion of multinational 

companies656 that use to invest in business locations all around the world (often also in least 

developed countries) and lead to outsourcing and off-shoring strategies and the emergence of 

                                                           
655 The issue ‘Globalisation’ would be worth to be further discussed but due to time and space constraints at this 
stage it is referred to Bartley, 2007 or Frank, 2011 or in a ‘wider sense’ to Piketty’s (2014) ground-breaking 
contribution “Capital in the Twenty-First Century” or Baccaro and Howell ‘s (2017) extensive work “Trajectories 
of Neoliberal Transformation - European Industrial Relations Since the 1970s”. Cf. also Hoffmann (2001) that 
argues that ‘globalisation -processes’ are marked by the globalisation of financial markets, the increase in foreign 
direct investment and the growing importance of transnational companies. 
656 Telljohann et al. (2009:507) highlight that “the increasing internationalisation of companies has been 
accompanied by massive restructuring activities involving mergers, takeovers, joint ventures and cooperation 
schemes.” 
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extensive and complex global supply and production chains657. This has various advantages as 

it creates jobs, trains workers, transfer of knowledge etc., but also has to face the critique of 

workers exploitation, ‘shopping delocalization’ (cf. Nogueira, 2013:2) and of enhancing and 

investing in social dumping and regime shopping658 (cf. Essay 1; see also Annex ‘Gobalisation’) 

directly linked to concept “the irresponsible company“659. As Nogueira (2013:2) argues, TCAs 

can be adopted and applied as a “mechanism to govern globalization” because they “may 

prevent social dumping” and “may help to unify [or rather gradual ‘harmonize’] working 

conditions inside the same company660” that often and increasingly operates in various 

different countries and continents (hence, in various different ‘labour law and labour 

condition’-environments with different standards of employment and differences in 

employment protection661). As Marassi (2018:1) argues, “in spite of their transnational 

operations, the regulation of MNEs’ activities is still predominately governed by national law” 

(cf. territorial scope of application of labour law) and there is a “lack of international 

regulations governing the direct legal accountability of parent companies for the violation of 

labour standards by subsidiaries and/or business partners”. Always according to Marassi 

(2018:1) the emergence of TCAs as a “form of private labour regulation has been one of the 

answers to address this ‘governance gap’”662. Also Telljohann et al. (2009:507) argued, that “as 

a consequence of the growing flexibility and capacity of MNEs to shift production from one 

country to another, trade unions intensified their attempts to create a social framework for 

the global economy in order to bridge the growing gap between MNEs’ strategic options, 

                                                           
657 Marassi (2018:1) argues that “MNEs have become global players in the current globalized labour market and 
their economic activities are no longer territorially limited, but they extent in different countries, thereby leading 
to the development of global supply chains.”  
658 According to Marassi (2018:1) “lower working conditions and production costs in foreign countries have been 
the main driving factors” that have led to MNEs’ business choice of conducting companies’ operations 
increasingly in foreign subsidiaries and of outsourcing [companies’ operations] to business partners worldwide 
(cf. the operational definition of ‘(hidden) social dumping in Essay 1).  
659 Cf. Krause (2018:320) that argues that “there can be no doubt that globalization has shifted the balance of 
power between capital and labour, because the traditional actors who limit the managerial power, namely 
legislator, labour administration, and trade unions, are embedded within national borders. In contrast, MNEs 
now have an easily accessible exit-option to evade national regulations or national trade unions as bargaining 
counterparts by relocating their investments”. 
660 Hadwiger (2014:5) argues that “in principle the conclusion of such agreements [TCAs] can mean a loss of 
competitiveness. Labor standards such as the right to collective bargaining are likely to result in higher labor 
costs (Davies and Vadlamannati 2013:1). All else equal multinational companies would prefer a situation with 
weaker labor standards and lower costs”. 
661 Cf. Costamagna, (2019:79).  
662 According to Krause (2018:321), “the globalization of economy has led to a ‘governance deficit’ that can 
analytically be divided into three categories: (1) a governance deficit in terms of a mismatch between a globalized 
economy and national institutions in developed countries, (2) a governance deficit due to the weak institutions 
in developing countries, and (3) a governance deficit as result of the limited scope and regulatory capacity of 
international and intergovernmental institution” and also Krause (2018:321) recognises TCAs to be a (trade-
union) strategy as a response to this (transnational/global) ‘governance deficit’. 
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which transcend national borders, and their own limited capacity to act, which is largely 

circumscribed by national boundaries. In the light of the limited capacity for legal regulation 

at global level, the best option available to create such a social framework was to push for 

more self-regulation through the conclusion of international framework agreements at global 

company level”, - hence, TCAs. Thus, contrasting and preventing ‘social dumping’ might, in fact 

be on potential Purpose of TCAs; 

- The above outlined expansion of MNEs in the course of globalisation evolves MNEs to be very 

powerful (economic and political) global players. Thus, the ‘MNE/company-level’-aspect of 

TCAs becomes ‘relevant’ and ‘suitable’ for social dumping prevention; 

- As already mentioned, ‘modern regulatory theory’ increasingly promotes ‘alternative’ 

governance-mechanisms that act outside or beyond ‘hard law’ and no longer recognize the 

state as the only law-maker. As Krause (2018:329) argues “they [modern regulatory theorists] 

put, in fact, much emphasis on decoupling the of law and the state and on the existence of 

private regulatory regimes, mixtures of public and private ordering, de-centred self-regulation, 

non-state actors, soft law663”. As already mentioned, TCA have, in fact, several of these 

characteristics. Thus, TCAs as expression of de-centred, private, self-regulatory regimes linked 

to voluntary and ‘soft-law enforcement- and effectiveness-mechanisms instead of building on 

‘legal obligation’, become relevant for studying the economic and social phenomenon 

‘(hidden) social dumping’ and its prevention.   

 

 

Methodology 

The present Essay 3 is divided into 2 Parts: a rather short introductory Part 1 fundamentally based on 

a ‘TCAs literature review’ conducted from a ‘(hidden) social dumping’-perspective and the main Part 

2, that represents the empirical part of the present Essay 3 and is divided into section 2.1 that analyses 

the ‘social dumping prevention’-Purpose and -Potential of TCAs and section 2.2 that examines the ‘TCA 

efficiency factors’ that enhance and facilitate the implementation and enforceability TCAs and so also 

affect the actual ‘social dumping prevention’-Potential of TCAs. 

 

The empirical Part 2 of the present Essay 3 builds upon the information arising from a detailed, 

qualitative content-analysis of existing TCAs (texts and provisions) that have been retrieved from the 

                                                           
663 A growing number of modern regulatory theories put, in fact, emphasis on ‘governance without government’ 
(instead of ‘governance by government’ or ‘governance with government’) or ‘private law beyond the state. As 
Krause (2018:329) brightly argues, “for labour law, this conception is everything but new, because for decades, 
collective bargaining had been qualified as a form of governance of the workplace without substantive state-
made law”.  
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official ‘Database on transnational company agreements’ of the European Commission and the ILO. 

This ‘EC official TCA database’ contains all Transnational Company Agreements (TCAs) identified and 

catalogued by the ILO and the European Commission664 (it contains both, IFAs/GFAs with global scope 

of application and EFAs with European scope of application, cf. Telljohann, 2009:508665) and was last 

updated in May 2019666. It is important to clarify that, in line with Eurofound’s terminology and in line 

with the prevailing terminology used in official documents and academic contributions, the present 

analysis of Essay 3 utilizes the terminology ‘Transnational Company Agreement’ (TCA). The term TCA 

refers to both EFAs (European Framework Agreements) and IFAs (International Framework 

Agreements) and only when necessary it will be further specified to which of the two types of TCAs it 

is referred667.  

 

The ‘detailed, qualitative content-analysis’ of the TCAs that is conducted in the empirical Part 2 of the 

present Essay 3, uses 2 distinct TCA-samples, - ‘Sample 1’ and ‘Sample 2’ that are extracted from the 

‘EC official TCA database’ according to a well-reasoned sample selection process. For a better 

understanding, it is crucial to further circumscribe and explain the generic composition of the overall, 

underlying ‘EC official TCA database’ as well as the ‘sample selection-process’ and the resulting ‘sample 

denominations’ (and abbreviations, - for more detail consult the respective section 2.1.2 ‘Sample 

selection process and criteria’): 

                                                           
664 This up to date official ‘Database on transnational company agreements’ of the European Commission and 
the ILO is a very useful source for studying TCAs and for being able ‘to catch’ all existing TCAs. As Telljohann et 
al. (2009:512) argue, before establishing the official ‘EC_TCA_database’, it was generally very difficult to obtain 
a correct overview of (all) existing TCAs, because in particular the number of EFAs was quite likely to be 
underestimated, since there was “no centralised way to collect the data or receive the information when an EFA 
has been signed” (cf. the respective section 1.4 in regard to the various distinct signatory parties on the 
employees’ side). Data on IFAs (International Framework Agreements), on the other hand, were since ever 
“easier to gather since each GUF knows exactly how many IFAs it has signed” (cf. Telljohann et al. 2009:512). 
665 A TCA is an ‘International Framework Agreement’ (IFA) (or ‘Global Framework Agreement –GFA) when it is 
signed by a Global Union Federation (GUF) and has a global scope of application; by contrast, it is a European 
Framework Agreement (EFA) when it is signed by European Trade Union Federations, EWCs and/or national 
unions (cf. Eurofound, 02/2013) and has a European scope of application (cf. Telljohann, 2009:508). Note that 
some few TCAs signed by GUFs only have a regional scope (might then have evolved towards ‘global scope’ over 
time, - for example, all the five Danone agreements signed from 1989 to 1997 initially applied only to Europe, 
but were extended to the global level in 2006, - cf. Telljohann, 2009:508) while some few EFAs, even if signed by 
a European Industry Federation (EIF), have a global scope. As the present analysis regards in principle all TCAs 
and the geographical scope of application is not the main research issue, in principle the term TCA is used. 
666 Database freely consultable on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en. As a result of the 
cooperation between the ILO and the EC, the database contains all TCAs and texts identified and catalogued by 
the ILO and the European Commission. It contains European and international agreements (hence, EFAs and 
IFAs). 
667 Note that IFAs can also be referred to as GFAs (Global Framework Agreements) but in order to better distinct 
them from EFAs, in the present analysis the terminology ‘IFA’ is preferred and used. 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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1. the ‘official_EC_TCA_database_LIST_May2019’ is the list of all 321 TCAs668 that have been 

identified by the EC and the ILO by May 2019. It is (freely) available as pdf-document as part 

of the official EC ‘Database on transnational company agreements’ 

(https://ec.europa.eu/social/main.jsp?catId=978&langId=en). In the present analysis this list 

is not further used;  

2. the ‘official_EC_TCA_interactive_database’ is the interactive database of 305 TCAs of the 

official ‘Database on transnational company agreements’ of the European Commission (and 

ILO) that is (freely) consultable and usable on the same link: 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en. The term ‘interactive’ means 

that the TCAs are assigned to the EC official ‘TCA filter, keyword and classification’-system669. 

It regards ‘only’ 305 (of the total 321) TCAs (state of the art: October 2019670). This 

‘official_EC_interactive_database’ of in total 305 TCAs is used as underlying database671 

(statistical population) for the present analysis of Essay 3 from which several TCA (sub)samples 

are extracted before obtaining the two TCA samples – ‘Sample1’ and ‘Sample 2’ that are then 

actually applied for the present analysis:  

a.  ‘TCA_sector_sample’ (or full denomination: 

“official_EC_TCA_interactive_database_sector_sample”): is a sample of the 

‘official_EC_TCA_interactive_database’ that includes all 259 TCAs that are officially 

assigned (by the EC official ‘filter and classification’-system) to the distinct ‘sectors’, 

hence, classified according to the keyword/filter ‘sector’;  

 

The in the empirical Part 2 of the present analysis actually applied ‘TCA samples’ - ‘Sample 1’ and 

‘Sample 2’- are extracted from the above defined ‘TCA_sector_sample’ according to the following 

sample-selection process (cf. the respective section 2.1.2 for a more detailed exposition of the sample 

selection-process and –criteria):   

   

1. “in force_sd672 _relevant_sector_TCA_sample”   

                                                           
668 Note that since several MNEs have signed more than 1 TCA over the years, until May 2019, in total ‘only’ 193 
distinct MNEs are and/or were involved in signing TCAs. 
669 One of the most powerful features of a ‘EC official TCA database’ is the ability to filter data, i.e., to select only 
those records that match certain criteria (cf. https://swcarpentry.github.io/sql-novice-survey/03-filter/).  
670 As already mentioned in the section ‘List of Abbreviations – Synonyms’, the expression ‘state of the art: 
October 2019’ refers to the fact that the ‘official_EC_TCA_interactive_database’ has been last consulted and 
used in October 2019. 
671 Represents the (statistical) population for the detailed TCA content analysis in the empirical Part 2 of Essay 3. 
For the actual empirical analysis in Part 2 different subset of the population (so-called statistical samples) are 
chosen and extracted. 
672 Sd = social dumping 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
https://ec.europa.eu/social/main.jsp?catId=978&langId=en
https://swcarpentry.github.io/sql-novice-survey/03-filter/
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Is a ‘restricted’ subsample (87 TCAs) of the ‘TCA_sector_sample’, that exclusively considers and 

includes TCAs that explicitly fulfil the following four criteria [includes in total 87 TCAs]:  

- ‘TCA-sector-representativeness’-criterion,  

- the ‘sector’s social-dumping-relevance’-criterion and  

- the (currently) ‘TCA in-force’-criterion  

- the ‘sd-relevant topic addressing’-criterion; the respective TCA addresses at least one ‘social 

dumping’-relevant topic (‘Wages and benefits’; ‘H&S/working environment’ and/or ‘Transfer, 

subcontracting, outsourcing’) – in the sample denomination this criterion is represented by 

the term ‘applied_restricted’ (which also represents the two ‘sector-criteria’ and the ‘in force’ 

criterion) - (cf. the selection criteria are explained more in detail in the respective section 2.1.2)  

 

2. “applied_restricted_Europe_TCA_sample” = applied ‘Sample 1’ 

Full denomination: “in_force_sd_relevant_restricted_EU/EEA_TCA_sample” is a ‘very restricted’ 

subsample (23 TCAs) of the ‘TCA_sector_sample’ that exclusively considers TCAs that explicitly fulfil 

the following five criteria [includes in total 23 TCAs]: 

- ‘TCA-sector-representativeness’-criterion,  

- the ‘sector’s social-dumping-relevance’-criterion,  

- the (currently) ‘TCA in-force’-criterion, 

- the ‘EU/EEA geographical scope of application’-criterion, AND 

- the ‘social dumping relevant topic addressing’-criterion; the respective TCA addresses at least 

one ‘social dumping’-relevant topic (‘Wages and benefits’; ‘H&S/working environment’ and/or 

‘Transfer, subcontracting, outsourcing’) – in the sample denomination this criterion is 

represented by the term ‘applied_restricted’ (which also represents the two sector-criteria 

and the ‘in force’ criterion); 

This TCA ‘Sample 1’ is the TCA-sample on which the detailed ‘one-by-one’ qualitative TCA content 

analysis of section 2.1.3 is based on.  

3. “applied_restricted_most_recent_TCA_sample” = applied ‘Sample 2’ 

Full denomination: “in_force_TCAs_sd_relevant_signatory years 2016-2018_restricted_sample” is a 

‘very restricted’ subsample (11 TCAs) of the most recently signed (in the time period 2016-2018) TCAs 

of the ‘TCA_sector_sample’ that exclusively considers TCAs that explicitly fulfil the following six criteria 

[includes in total 10 TCAs673]: 

- ‘TCA-sector-representativeness’-criterion,  

- the ‘sector’s social-dumping-relevance’-criterion,  

                                                           
673 In total in ‘Sample 2’ there would be 11 TCAs, but one of these TCAs (Solvay, 2017 ‘healthcare’) is missing in 
the database and hence, NOT examinable.   
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- the (actually) ‘TCA in-force’-criterion, 

- the ‘most recent’-criterion = signed between 2016 and 2018 (according to Hadwiger, 2018:90 

the so-called ‘third generation of TCAs’),  

- the ‘social dumping relevant topic addressing’-criterion; the respective TCA addresses at least 

one ‘social dumping’-relevant topic, AND 

- the sector ‘Energy and water supply; waste management’ is (here) deliberately EXCLUDED 

even if it theoretically fulfils the sector’s ‘representativeness- and social dumping relevance’-

criteria (intentional exclusion due to time and space constraints); 

This TCA ‘Sample 2’ is the TCA-sample on which the detailed ‘one-by-one’ qualitative TCA content 

analysis of section 2.1.4 and the whole section 2.2 is based on.  

 

As already mentioned, the detailed qualitative content-analysis of existing TCAs (conducted on the 

grounds of the different samples extracted from the ‘official_EC_TCA_interactive_database’) is in 

particular used for elaborating this Essay’s main part, - Part 2-, which analyses the relationship between 

TCAs and ‘(hidden) social dumping’-practices: in order to assess the actual Purpose of TCAs (in section 

2.1) and analyse whether, how and to what extent TCAs can and might be used and applied as an tool 

to contrast and prevent transnational ‘(hidden) social dumping’-practices (in section 2.1.4 and section 

2.2) the ‘official_EC_TCA_interactive_database’ is a suitable source of information because its 

inherent EC-official setup of filters and keywords ‘pre-classifies’ the 305 TCAs and so allows to better 

collocate, classify and analyse them [the TCAs].  

In practice, for the first stages of the empirical Part 2 of Essay 3, namely for the ‘sample selection 

process’ in section 2.1.1 and section 2.1.2, the present analysis (necessarily) relies on the EC-official 

‘setup of filters and keywords’ and the resulting official EC classification of the TCAs, even if it regards 

‘only’ 305 of the 321 TCAs that are listed in the “official_EC_TCA_database_LIST_May2019” (this latter 

TCA_list_May2019 is in fact not used in the present anaylsis of Essay 3). As the 305 TCAs of the 

‘official_EC_TCA_interactive_database’ still represents more than 95% of the by May 2019 existing 

TCAs674 and given that due to time and space constraints it would not be possible to ad-hoc create a 

complete new personalized, underlying interactive TCA database675 of all 321 TCAs, this choice is more 

than reasonable (at least for the first stages of Part 2 , section 2.1.1 and 2.1.2 which regard the sample 

selection process for selecting ‘Sample 1’ and ‘Sample 2’).  

                                                           
674 (in precise, 95,02%) 
675 Furthermore, the ad-hoc creation of own ‘personal’ TCA filter-, keyword- and classification system would 
rather harm the objectivity, - objectivity that should be given by the EC database’s official filters, keywords and 
TCA-classification (at least to a certain extent).  
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From the more detailed empirical analyses from section 2.1.3 onwards, the Transnational Company 

Agreements (TCAs) of ‘Sample 1’ and ‘Sample 2’ are analysed ‘one-by-one’676, an approach and 

analysis-method that goes anyway beyond the EC official ‘pre-setup’ of ‘TCA-classification’. 

 

Part 1 of the present Essay 3, on the other hand, analyses the general characteristics of TCAs from a 

‘(hidden) social dumping’-perspective that means that it generically circumscribes the general 

characteristics of TCAs that are potentially ‘(hidden) social dumping’-relevant (like TCAs’ actual 

content, the signatory parties, TCAs’ implementation processes and ‘enforcement tools’ and TCAs-

provisions’ enforceability and effectiveness). For doing so, the analysis of Part 1 relies in particular on 

desk research and on findings of past literature in regard (academic contributions and official policy 

documents of the European institutions and/or the ILO for instance), that are interpreted from a 

‘hidden social dumping’-perspective. Furthermore, Part 1 of the present Essay 3 also relies on 

summarizing information arising from an overall and generic analysis of the overall 

“EC_official_TCA_interactive_database” that contains the total of 305 TCAs. 

 

According to Egels-Zadén (2009:533-534), for examining the relationship between TCAs and ‘(hidden) 

social dumping’, basically two distinct perspectives can be applied: 

- a ‘business ethics perspective’ OR  

- an ‘industrial relations perspective’;  

 

As Egels-Zandén (2009:533-534) argues and illustrates, IFAs (here, TCAs) are seen to be situated 

between these two research strains, (namely, between ‘business ethics’ and ‘industrial relations’) and 

both research strains tend to often somehow ignore the study of TCAs: always according to Egels-

Zandén (2009:533-534), for the ‘business ethics literature’ TCAs are often too closely linked to union 

strategies and perspectives. The ‘industrial relation literature’, on the other hand, has framed TCAs as 

part of CSR rather than as part of traditional studies of union strategies and so tended and tends to 

pay only limited attention to TCAs677. From 2009 up to today, several studies on TCAs have emerged, 

                                                           
676 Analysing TCAs ‘one-by-one’ means analysing each specific TCA by its own, - its provisions (the actual text and 
content like the topics addressed, the TCA-provision’s reference standards, the TCA’s ‘enforcement tools’ etc.) 
and the circumstances like the signatory parties, the MNE’s HQ-country etc. 
677 Egels-Zanden (2009:531-532) original citation (with respective citations): “In the business ethics literature, 
union issues and union perspectives have tended to be neglected (Michalos, 1997; Leahy, 2001; Riisgaard, 2005; 
Provis, 2006). […] Hence, the business ethics literature has likely ignored IFAs, since these are closely linked to 
union strategies and perspectives. The industrial relations literature, on the other hand, has framed IFAs as part 
of the corporate social responsibility (CSR) trend rather than as part of traditional studies of union strategies 
(e.g., Miller, 2004; Riisgaard, 2005; Shanahan and Khagram, 2006; Waddington, 2006). In turn, the CSR trend has 
received only limited attention in the industrial relations literature (Egels-Zandén and Hyllman, 2007), with the 
result that industrial relations scholars pay only limited attention to IFAs.” 
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especially in the years 2010-2014 during and in the aftermath of time period when several TCAs have 

been signed, adopted and/or renewed (around the year 2012 there has, in fact, been a ‘peak’ in regard 

to the numbers of newly concluded and/or renewed TCAs). After the year 2014 the interest in TCAs 

seems to have flattened for several hypothetical imaginable reasons: the topic CSR has general 

gradually lost relevance and interest (of academics, policy makers, businesses and the public) and also 

the industrial relation literature and practitioners seem to have recognized that “after a promising start 

of transnational collective bargaining at company level it got lost in a normative ‘whole’ also because 

the [European] Commission did not implement the promised ‘legal arrangement’678” (cf. Senatori 

2018:6).  

Still, as already argued in the ‘Problem statement’-section, TCAs combine many aspects that are highly 

relevant in regard to big challenges of our times, like the social dumping issue and the global large 

income-, wealth- and working condition-inequalities in general, but also the challenges arising from 

MNEs’ gradually growing economic and political power, from the ever extending global supply chains 

and from MNEs’ outsourcing and off-shoring strategies. Last but not least, most TCAs actually also 

address (more or less extensively) the biggest and most important challenge of our times, - 

environmental sustainability, an issue that is not further analysed in this present Essay, but would 

certainly deserve explicit attention in further ‘TCA-research’.  

 

 

 

Research structure - outlay 

 

In order to answer the research question “TCAs as an instrument to contrast and prevent hidden social 

dumping?”, the present Essay 3 first shortly circumscribes and explains the significant fundamental 

features and characteristics of TCAs that might affect (positively and negatively) TCAs’ potential role 

in contrasting and preventing ‘(hidden) social dumping’, namely TCAs’ general content and addressed 

topics, TCAs’ signatory parties and consequential TCA implementation-effects as well as the TCAs’ 

general (legal) enforceability challenge (Part 1 of Essay 3). The first section of the central and more 

exhaustive empirical Part 2 of the present Essay 3 then explores and examines whether the prevention 

of ‘(hidden) social dumping’ is really one of the Purposes of TCA and does so by examining the actual 

content of TCAs in detail (TCAs’ texts, provisions and ‘reference standards’). The second section of Part 

2 then examines and assesses whether, how and to what extent TCAs can actually be used as a tool to 

contrast and prevent (hidden) social dumping, hence, analyses TCAs’ possible ‘social dumping 

                                                           
678 the ‘European Optional Legal Framework for TCAs’. 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

248 
 

prevention’-Potential. The ‘Concluding Remarks - Conclusions’ summarize the findings and embed 

them in the general ‘(hidden) social dumping’-discourse of the Essay and the whole doctoral thesis.  

 

 

PART 1: TCAs – General characteristics of TCAs analysed from a 

‘(hidden) social dumping’-perspective 

 

Starting from the signing of the first TCA in 1988 (cf. Danone’s TCA 1988679), over the past three 

decades, various different forms and types of TCAs680 with highly varying characteristics have been 

signed and adopted. These different forms and types of signed and adopted TCAs represent significant 

differences in regard to their content (the TCAs-provisions’ addressed topics – cf. section 1.2 in the 

present theoretical Part 1 of Essay 3), in regard to the signatory parties (in particular varying employee 

signatory parties – Global Union Federation/GUF, European Trade Union Federation/ETUF, EWC, 

national trade union organisation, company employee representatives681 and also so-called 

‘witnesses’682 - cf. respective section 1.4), in regard to their (outlined) implementation process (which 

is linked to TCAs’ enforceability and ‘effectiveness’ - e.g. the nature of the ‘TCA enforcement tools’, 

the presence or not of provisions on dispute resolution and sanctions - cf. respective section 1.3), in 

regard to their geographical scope, their ‘reference standards’ (ILO standards, European references, 

other international standards683) and last but not least, in regard to their highly differing official 

denominations (cf. Marassi, 2011), the ‘Headquarter Country’ (HQ-country) of the signing MNE (cf. 

Telljohann, 2009) and the singing-MNS’s ‘Sector’ (cf. Hadwiger, 2018). These partially highly varying 

                                                           
679 TCA ‘Common view point IUF/BSN’ signed between Danone and the International Union of Food, Agricultural, 
Hotel, Restaurant, Catering, Tobacco and Allied Workers’ Associations (IUF). Note that despite this early 
promising start, the large majority of existing TCAs have been signed in the twenty-first century (cf. Egels-Zandén, 
2009:531).  
680 As also Hadwiger (2018:22) sustains, “the agreements [TCAs] come in a dizzying array of forms and, so far, no 
unified definition has been agreed upon. All agreements are negotiated individually, and no general template 
has yet emerged. Therefore, GFAs [in the present analysis the more inclusive and comprehensive term ‘TCAs’ is 
applied] differ widely in their content and depth.” 
681 Cf. official ‘filters’, keywords and categories in the EC official ‘Database on transnational company agreements’ 
(EC_official_TCA_interactive_database on https://ec.europa.eu/social/main.jsp?catId=978&langId=en).   
682 As Hadwiger (2018:25) argues, “a couple of GFAs [here TCAs] also include “witnesses”, i.e. individuals not 
related to parties who have neither rights nor obligations under the agreements”. Hadwiger (2018:25) names 
and lists for example the Chiquita-IUF agreement that was signed by the ILO Director General as a witness and 
the Fonterra-IUF agreement that was signed by the ILO Director General and the Prime Minister of New Zealand. 
According to Hadwiger (2018:25) “the participation of the ILO or state officials can give an agreement additional 
credibility and legitimacy”. 
683 cf. official ‘filters’, keywords and categories in the EC_official_TCA_interactive_database.  

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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differences of existing TCAs684 examined and analysed in this first part of the present Essay 3 (Part 1) 

also lead to differing ultimate Purposes (‘objectives’) and scopes and ‘effectiveness’ of TCAs (cf. TCAs’ 

‘Potential’), which is analysed in the successive empirical Part 2 of the present Essay 3.  

Before examining the different forms, types and characteristics of existing TCAs from a ‘(hidden) social 

dumping’-perspective, it is useful to strictly differentiate and separate ‘negotiated TCAs’ from 

‘unilateral and corporate/enterprise-controlled Codes of Conduct’ (CoCs). 

 

1.1. TCAs vs. Codes of Conduct 

 

TCA can be seen as an evolution of ‘CSR-based’ Codes of Conduct (CoCs). While codes of conduct are 

unilateral initiatives decided, formulated and governed by the employer (they do not require the 

consent of the labour and employee representative side, - cf. Krause, 2018:325685), TCAs can be seen 

as the beginning of a process of transnational negotiation whose characteristic feature is strictly 

bilateral (cf. Nogueira, 2013:3). The addressed issues are generally treated more extensively and more 

in specific in TCAs than in CoCs, not only working conditions686 but also subjects like ‘freedom of 

association’ and ‘collective bargaining’ are addressed (cf. Nogueira, 2013:5) and TCAs include more 

processual aspects of worker representation than codes of conduct do (cf. Egels-Zandén and Hyllman, 

2007). TCAs can be seen as part of a transnational industrial relations system687 aimed at 

complementing existing national system in enforcing labour laws and the protection of workers’ rights 

(cf. Egels-Zandén, 2009:530688). Thus, in the words of to Egels-Zadén (2009:530ff.), “Codes of conduct 

                                                           
684 Also Hammer (2005) and Sobczak (2007) demonstrate for instance (in their reviews of the by then existing 
IFAs) that there are various different forms of IFAs/TCAs, and argue that this makes it difficult to pinpoint the 
exact characteristics of IFAs/TCAs.  
685 Krause (2018:325) argues that “trade unions suspected that this paternalistic top-down approach was often 
only a marketing instrument to influence public opinion, whereas in serious conflicts profit would always trump 
moral issues and the legitimate interests of workers. In this dimension, IFAs were intended to make labour 
standards more effective.” 
686 Note that CoCs are characterized by so-called ‘selective validity’,- e.g. interest in abolishing child labour but 
not so much in guaranteeing trade union rights and freedom of association for instance.  
687 Note that as Egels-Zandén (2009:529-530) illustrates that “attempts to establish transnational industrial 
relations systems have mainly taken two routes. First, as early as the 1970s (Gumbrell-McCormick, 2000), but 
more forcefully in the 1990s and 2000s, workers’ rights representatives have demanded linkages between 
workers’ rights and trade – initially in GATT and then in WTO (commonly known as the ‘social clause’ debate) 
(e.g., O’Brian et al., 2000; Van Roozendaal, 2002; Fairbrother and Hammer, 2005; Bartley, 2007). However, the 
limited success of these demands made workers’ rights representatives direct most of their attention to 
individual corporations rather than international organisations, this second approach being operationalised by 
promoting so-called codes of conduct and international framework agreements (e.g., Braun and Gearhart, 2004; 
Compa, 2004; Fairbrother and Hammer, 2005).” 
688 original citation Egels-Zandén, (2009:530 and 531): “The lack of enforcement of national labour laws and the 
limited protection of workers’ rights in developing countries have led workers’ rights representatives (both 
labour unions and non-governmental organisations) to attempt to establish transnational industrial relations 
systems to complement existing national systems”. 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

250 
 

and IFAs serve the same purpose, namely, to improve workers’ rights (in corporations’ own and their 

suppliers’ factories), but represent different ways of governing workers’ rights transnationally. Hence, 

the code of conduct versus IFA debate is fundamentally about alternative transnational workers’ rights 

governance systems689 and about what CSR means in practice in the ongoing process of globalization”, 

where codes of conduct represent a unilateral and corporate-controlled workers’ rights governance 

system (of which labour union representatives are sceptical, seeing it as a system of ‘given’ rights and 

arguing that codes of conduct are convenient public relations tools for TNCs, enabling them to prevent 

and ‘crowd out’ union involvement in workers’ rights issues) and TCAs represent a workers’ rights 

governance system built on negotiated firm–union TCAs that recognise the role of labour unions in 

promoting transnational workers’ rights (preferred by union representatives, - cf. Egels-Zandén, 

2009690). Always according to Egels-Zandén (2009:351ff.), there are also differences in the underlying 

logic of the code of conduct and IFA governance systems: First, Egels-Zandén (2009) finds that “codes 

of conduct envision governance driven mainly by consumer pressure (e.g., van Tulder and Kolk, 2001), 

while TCAs put more emphasis on the traditional union strategy of leveraging control of the labour 

supply”. Second, “codes of conduct envision governance driven by pre-established codified principles 

of workers’ rights, while TCAs place a greater extent emphasis on the bargaining logic that underpins 

national industrial relations systems (cf. Egels-Zandén and Hyllman, 2007)”. Hence, the code of 

conduct versus TCA debate involves both symbolic and substantial factors related to emerging 

transnational governance systems for workers’ rights. And a transnational governance system for 

workers’ rights, affects, directly and indirectly ‘(hidden) social dumping’-practices and affects (and co-

defines) the ‘potential spaces and possibilities’ left to MNEs for investing in social dumping practices.  

 

 

1.2. Content and characteristics of TCAs 

 

The issues covered by TCAs vary depending on the needs and interest of the TCA signatory parties, - 

MNEs and trade unions/worker representatives (cf. Marassi, 2015:100). TCAs specify the responsibility 

                                                           
689 According to Egels-Zandén (2009:531ff.), “in this debate, codes of conduct represent a unilateral and 
corporate-controlled workers’ rights governance system, of which labour union representatives are sceptical, 
seeing it as a system of ‘given’ rights. Labour unions basically argue that codes of conduct are convenient public 
relations tools for TNCs, enabling them to prevent and ‘crowd out’ union involvement in workers’ rights issues 
(e.g., Justice, 2003; Frundt, 2004; Roman, 2004; Lipschutz, 2004). Instead of codes of conduct, union 
representatives prefer a workers’ rights governance system built on negotiated firm–union IFAs that recognise 
the role of labour unions in promoting transnational workers’ rights (Egels-Zandén, 2008)”. 
690 Egels-Zandén (2009:530-531) argues that the signing and the adoption of TCAs which have a considerable 
“potential impact on workers’ rights”, have high priority for global union federations (GUFs) and that the same 
global union federations (GUFs) have “sought to persuade a number of companies to sign international 
framework agreements” (cf. “high priority of IFAs in the labour union movement”). 
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of a multinational company to follow particular standards (cf. TCAs’ ‘derivative character’691 – cf. 

Krause, 2018:331) with regard to fundamental social rights, working conditions, restructuring 

practices, health & safety conditions, training, and environmental protection provisions in more than 

one country, often even worldwide and increasingly also along the MNEs’ supply and production chain. 

(cf. Hadwiger, 2014:5). More precisely, according to Leonardi (2012:8-9), TCAs address, in fact, the 

topics ‘Working and employment conditions’ (‘fundamental rights and the ILO core labour 

standards’692, ‘accompanying measures’ like training, outplacement and transnational inter-firm 

mobility, and ‘H&S’), ‘Restructuring and anticipation of change in order to avoid compulsory 

redundancies (specific to EFAs), ‘Human resource policies’, Employee financial participation (cf. ‘profit-

sharing plans’ etc.) and ‘Relations between employers and workers and/or their representatives’ 

(‘trade union rights’ and ‘social dialogue’). Marassi (2015:100) finds that IFAs and EFAs tend to focus 

on distinct issues and “while IFAs are mostly devoted to the acknowledgment of ILO core labour 

standards […], EFAs for the most part address restructuring process, anticipation of change, and social 

dialogue issues. Given that the differences in regard to the addressed topics between IFAs and EFAs 

has decreased in recent years (cf. empirical analysis in Part 2) and the present Essay anyway merely 

analyses the three highlighted ‘social dumping’-relevant topics (‘Wages and benefits’, ‘H&S/working 

environment’ and ‘Transfer, subcontracting and outsourcing’), in regard to TCAs’ content it is not 

necessary to distinguish between IFAs and EFAs (in fact, throughout the whole Essay 3 predominately 

the comprehensive terminology ‘TCA’ will be used).  

In practice, the ‘EC_official_TCA_interactive_database’ recognises following 12 concrete ‘topics’ 

addressed by TCAs’ provisions and texts (or, put differently, the 

‘EC_official_TCA_interactive_database’ utilizes following official ‘filter-categories’ for referring to 

topics actually addressed by TCAs): 

1. Career and skills development 

2. Equal opportunities, diversity and antidiscrimination 

3. Fundamental rights/Trade Unions 

4. H&s/working environment 

5. Mobility 

6. Protection of personal data and internet policy 

7. Recruitment/hiring policy 

8. Restructuring/impact on workforce 

9. Social Dialogue, employee involvement and governance 

                                                           
691 TCAs promote pre-existing protective workers’ rights working standards (cf. Krause, 2018:239). 
692 anti-discrimination rights, freedom of association, sustainability policies, equal opportunities, child labour, 
forced labour. 
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10. Sustainability, Governance and Ethics 

11. Transfer, subcontracting and outsourcing 

12. Wages and Benefit 

 

According to Ales (2018:1), TCAs’ content ranges “from very soft issues such as Corporate Social 

responsibility (CSR), to very hard ones, such as tasks, control on workers, occupational H&S, equal 

treatment”.  

As already mentioned and further explained in the respective section 2.1.1, in line with the present 

analysis’ explicit ‘social dumping’-perspective, the empirical Part 2 will, in fact, exclusively build on 3 of 

the 12 ‘TCA topics addressed’, namely ‘Wages and benefits’, ‘H&S/working environment’ and 

‘Transfer, subcontracting and outsourcing’. Within the 12 topics addressed by TCAs, only these three 

topics are, in fact interpreted as to be ‘social dumping relevant’-topics.  

In regard to TCAs’ characteristics, several features have already been highlighted in the previous 

sections of this Essay 1 (‘Introduction’ and section 1.1 ) and other fundamental TCAs’ characteristics 

that are useful for the empirical TCA detailed qualitative content-analysis of Part 2, will be addressed 

in the next sections (in section 1.3 ‘’Implementation of TCAs and TCAs’ limited ‘enforceability’ and 

‘effectiveness’” and in section 1.4 “TCAs’ signatory parties”) of this introductory Part 1. 

 

 

1.3. Implementation of TCAs and TCAs’ limited enforceability and effectiveness 

 

One of the most crucial and at the same time controversial issues of TCAs concerns the implementation 

and enforcement of these agreements. According to Drouin (2015:227), TCAs don’t easily fall into 

existing legal categories and their legal status varies according to the territorial law applied and the 

judicial interpretation given to a specific agreement in the light of its content. Thus, they have to be 

transposed into different national legal systems (cf. also Hendrickx and Aukje van Hoek 2009 and 

Krause, 2012 on the German case for instance). According to Sanguineti (2019), TCAs have a strong will 

to ‘obligate’ but the problem is ‘who’ has the competence and is actually entitled and legitimized to 

do so and ‘how’ TCAs can in practice be enforced. TCAs do not create direct legal obligations for the 

subsidiaries or right for their employees as the signatories don’t have the capacity to do so (cf. next 

section 1.4). As Sanguineti (2019) further argues, what TCAs do is creating obligations to the core 

company to impose the respect of the norms to its subsidiaries, - the core company can make use its 

‘dominant influence’ to do so. The judicial request is problematic because TCAs are not binding and 

the signatory parties are of diverse nature and are not always those ‘in charge’ or the ‘most 

representative’ (because it is the core company that signs the TCA for all its subsidiaries, branches, 
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suppliers, business partner, contractors and subcontractors, - cf. Sanguineti, 2019). Krause (2018:327) 

argues that as TCAs “are concluded at the top level of a MNE and follows a voluntaristic policy 

approach, there is [in fact] a great risk that they remain only a piece of paper without any effect on 

labour practices, in particular at the worldwide periphery of the group and at its suppliers and 

subcontractors”. Due to the voluntaristic policy approach and the different types and forms of TCAs, 

the implementation, the impact and the effectiveness of TCAs’ provisions vary in fact strongly from 

agreement to agreement693.  

Given that TCAs are negotiated between parties on both sides of the employment relationship694, TCAs 

might be seen to go beyond unilaterally top-down adopted CoCs and according to Drouin (2015:218) 

“raise hopes regarding their capacity to promote labour law objectives at the international level, such 

as the exercise of freedom of association or the promotion of citizenship at work and workplace 

democracy”. The by TCAs potentially enforced ‘guaranteed freedom of association’ and the ‘promotion 

of workplace democracy’ might, in fact, help to contrast and prevent ‘(hidden) social dumping’ but 

rather indirectly and not as explicit Purpose of TCAs (cf. empirical Part 2 and section ‘Concluisions’). 

Since international labour law does not provide a regulatory framework for the promotion of 

transnational collective bargaining695 (for instance, as already highlighted, also the EU effort to adopt 

a ‘European Optional Legal Framework for TCAs’ – cf. Ales, 2018:5; Sciarra et al., 2014 – has not been 

realized yet696), the development, signature and implementation of TCAs rely on the continuous effort 

and goodwill of social actors697 (cf. Drouin, 2015:218-219). TCAs are in fact, voluntary and autonomous 

                                                           
693 for a more detailed analysis of TCAs’ implementation and potential effectiveness see the specific TCA ‘content 
and language analysis’-examples examined in Krause, 2018:328ff. 
694 Also Hadwiger (2016:8) argues that “the added value of GFAs compared to other initiatives is that 

they are the outcome of direct negotiations between the representatives of management and 

workers in an MNE”. Also according to Sanguineti (2019) the “participation of the trade union is a win-win”: 

MNCs increase credibility and legitimacy and trade unions increase affiliation rates and enforce workers’ rights. 

695 Cf. also Nogueira (2013:8) who notes that “there are no legal mechanisms to enforce them globally, there are 
no specific institutions so it depends on the regulation of the parties”. Note that in regard to potential 
frameworks, on the global level, Nogueria (2013:8) highlights the ILO …. and on the EU, the Charter of 
Fundamental Rights that guarantees the right to collective bargaining and to conclude agreements at the 
appropriate levels (cf. Art. 28 of CFR ‘Right of collective bargaining and action’ – see also Lauria, 2016:6), the right 
to consultation and participation information (cf. Art. 27 CFR ‘Workers' right to information and consultation 
within the undertaking’) and furthermore, there exists Art. 6 of the European Social Charter  “All workers and 
employers have the right to bargain collectively” (cf. Lauria 2016:6). At EU level, Nogueira (2013:8) also illustrates 
the EU regulation on EWC, the recognition of the social dialogue (cf. Art. 152 TFEU and Art. 155 TFEU, cf. also 
Lauria, 2016:6). 
696 Cf. Also Sciarra et al., 2014, Towards a Legal Framework For Transnational Company Agreements: Report to 
the ETUC.  
697 As Ales et al. (2006:33) argue “existing experiences of transnational collective negotiations at all levels 

[sectoral, inter-sectoral and the here threated company level] illustrate that there is a lack of a specific and 

comprehensive legal framework as far as: (a) the procedure; (b) the negotiating agents; (c) the conditions for 

the binding effect of concluded agreements”. According to the present author’s knowledge, even if this citation 

dates back to the year 2006, it is still fitting. 
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Agreements and act in a ‘self-regulatory’-governance-sphere. According to Krause’s argumentation 

(2018:329ff.) for labour law, this governance-conception is not but new, “because for decades, 

collective bargaining had been qualified as a form of governance of the workplace without substantive 

state-made law. From this perspective, it appears that IFAs are basically not novel because they only 

transfer the concept of self-regulation by social partners from the national into the international 

arena”. However, Krause (2018:329) righty recognises important differences: “Firstly, the partners of 

conventional (national) collective bargaining in developed countries are acting against the backdrop of 

a functioning national legal framework with existing and enforceable workers’ rights. Thus, a collective 

agreement which provides that the company has to comply with existing labour law would not make 

sense. The company simply must obey the law. The employees can claim the violation of a right before 

domestic courts and the labour administration enforces public labour law like health and safety 

regulations. Therefore, national collective agreements are not needed to promote pre-existing 

protective rights of employees [as TCAs actually do] but to establish new rights for workers above the 

minimum legal standards in order to pursue distributive goals. Hence, if existing international labour 

standards like the CLS, enshrined in the ILO Declaration of 1998 and binding even upon those ILO 

member states which have not ratified the corresponding ILO Conventions, would be backed by strong 

public bodies in every country and at every plant where MNEs operate, TCAs would be more or less 

superfluous, nice to have but not necessary for the effectiveness of these standards.” In this sense, 

TCAs (traditionally) do not establish new rights for workers (above the minimum standards) that help 

to contrast and prevent (hidden) social dumping (practices), but they rather help to effectively (more 

or less, highly depends on the respective TCA) promote pre-existing (national and international) labour 

standards (cf. so-called ‘non-regression clauses’)698.” 

On the one hand, Lo Faro (2012:153) argues, that “TCAs enjoy no legal certainty as to their 

enforcement”, mainly remain a “mere corporate strategy deprived of any real effectiveness” and 

consequently he asks for “’some kind’ of mechanism capable of making transnational bargaining” more 

effective. In the reference year 2012, Lo Faro (2012:153-154) states, in fact, that “’ineffective’ is indeed 

the best way to describe the current status [reference year 2012] of transnational bargaining within 

MNEs; - a clearly discernible ineffectiveness – acknowledged as such by EU institutions and by the 

social actors themselves – as none of the various possible mechanisms traditionally used to make 

collective negotiations legally significant and socially relevant (auxiliary legislation, contract law, 

                                                           
 
698 As practical example cf. for instance Art. 6 of GDF Suez’ TCA 2014 which determines that “the clauses in this 
agreement [TCA] cannot under any circumstances constitute a reason for reducing the obligations relating to 
quality of life at work already provided for by national, European legislation and/or local collective agreements 
(p.5 ‘non-regression clause’). 
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custom and practice, industrial action, incorporation theories or social clauses699 in public and private 

procurement) can currently [reference year 2012] be applied at supranational level” (for a more 

extensive discourse on the ‘legal certainty’ dilemma of supranational bargaining see Lo Faro, 

2012:154ff.). According to the present author’s knowledge, from 2012 up to now not much seems to 

have changed and TCAs still have to mainly rely on the TCA signatory parties’ goodwill700 and mostly 

‘voluntaristic’ compliance to TCAs’ provisions. Many and especially more recent TCAs provide for a 

clear ‘dispute resolution process’ which is though still mostly limited to a rather ‘cooperative’ problem-

resolution process between the (same) TCA signatory parties (on the different levels701 of management 

and the respective employee representation levels and organs, - cf. empirical detailed TCA content-

analysis in section 2.1.4 and section 2.2). Only few TCA determine that in the absence of agreement 

between the signatory parties (of the different levels), jurisdiction702 may be exercised (cf. Safran’s TCA 

2017, p. 17). 

On the other hand, Krause (2018:327) argues that “from a strictly legal point of view, especially from 

the perspective of German labour law that qualifies collective agreements regularly both as contracts 

and as norms, the decisive question is only whether IFAs could be directly or indirectly enforced at a 

(labour) court”. Krause (2012) finds that depending on the concrete wording of the agreement at stake, 

the enforcement of an TCA by a GUF against an MNE by means of litigation appears not unpromising, 

at least at a German labour court. At the same time, Krause (2018:327) states however, that “this 

strategy has remained in the realm of theory, because until now no case has become public in which a 

GUF has brought an IFA to a court703. Linked to this evidence, Krause (2018:327) argues that “it is 

conceivable that, depending on the social embedding of economic interests in an overall consideration, 

                                                           
699 For an up-to-date analysis of social clauses, that are here not further treated, consult Ratti, L., 2018 and Ratti, 
L., 2017 (on the so-called ‘second generation’ of social clauses and issue of occupation conservation).    
700 Cf. for instance Bouygues’ TCA 2001 that determines that “the Executive Managements and the Secretaries 
of the Group Council and the European Council for Dialogue will see that this Charter [TCA] is enforced.” 
701 In the case of non-compliance (with TCA provisions), in most cases it is tried to solve the problem in a 
cooperative ‘discussion-process’ between the (TCA)-signatory partners, - first at local level and then at European 
and/or global level of management and the respective trade unions and employees’ representative organs (cf. 
for example the specific case of GDF Suez’ TCA 2014, which determines that “in the case of a grievance (non-
compliance with the agreement and its application), if local discussion processes have not resulted in a solution, 
the case can be presented to the European Federations with all the relevant documents” (cf. Article 8 ‘Monitoring 
of the Agreement’ on p.5 of the TCA); or cf. the example of Valeo’s TCA 2012 that determines that in regard to 
the litigation process “each employee can contact his superior Human Resources Director, a union representative 
and /or a representative of the employees. If the problem persists, the Director of the Group Labor Relations 
may be referred for further action.”  
702 As a concrete, practical example the GDF Suez’ TCA 2014 provides at least some official, external validity as it 
determines that “this agreement will be filed with the DIRECCTE (Regional Work, Employment and Vocational 
Training Department) in Paris, under whose jurisdiction the head office of GDF SUEZ is located and a copy will 
also be filed with the labour tribunal, whose jurisdiction the GDF SUEZ head offices fall within." 
703 Moreover, Krause (2018:327) argues that the enforcement of an IFA [here TCA] via litigation could have 
negative repercussions, “because it may undermine the willingness of the MNE’s top management to cooperate 
in good faith with the GUF any longer and, upon becoming public, may be a strong disincentive for other MNEs 
to enter into an IFA”. 
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soft law can generate more concrete effects than hard law704” and that for trade unions, that are not 

interested in artificial legal constructions but in practical results which are beneficial for employees, 

the objective is that the TCA itself contains “efficient mechanisms through which the agreement 

becomes an integrated part of the labour policy within the MNE and the global supply chain” (Krause, 

2018:327)705.  

Note that it is a common practice that while the TCAs are mostly translated to the languages within 

the scope of the application of the agreement (enhances and supports its application and 

implementation and hence, also the enforcement of the respective TCA), only the signed, ‘original 

language’706-version of the TCA is “valid for the parties”707 and/or “the ‘binding’ version” (cf. Solvay’s 

TCA 2003 p. 2708).  

In more practical terms, the empirical analysis of Part 2 shows that the TCA themselves provide some 

provisions and tools to enforce the Agreement’s texts (in section 2.2 these ‘tools’ are analysed as 

potential ‘TCA efficiency factors’; below-mentioned points 1-3 are summarized with the ‘TCA 

enforcement tools’, - cf. specific section 2.2.5):  

1. Implementation (cf. next paragraph) 

2. Monitoring (like specific monitoring Committees at more levels, specific ‘TCA compliance 

indicators’ etc., - for more detail cf. respective sections of Part 2 and for a more detailed 

theoretical discussion on ‘TCAs’ implementation and monitoring mechanisms’ see Krause, 

2018:327ff.); 

3. Dispute resolution (often provided for in a specific TCA provision ‘Dispute settlement and 

sanctions’): Krause (2018:329) argues that it is a significant characteristic and pattern that 

“TCAs provide a multi-level mechanism for the resolution of labour disputes” (if they deal with 

this issue at all). As already highlighted, conflicts shall, in fact, regularly be resolved firstly with 

the local management, in the case of failure with the national management, and as a last 

option with the central management”; 

                                                           
704 As Krause, (2018:324) argues, the threat with a termination of business relations may, for instance, be “a 
strong incentive for suppliers or subcontractors to comply with the IFA and may be much more effective than 
any threat of being fined by the domestic labour administration, especially in those countries in which state 
authorities 
are weak or, even worse, are not interested to protect workers’ rights”. 
705 Krause (2018:327 argues that indeed, “since the year 2000, GUFs have put increasing emphasis on the 
implementation and follow-up procedures, because they were not fully satisfied with the real impact of the first 
generation of IFAs”. 
706 The language of the original version is mainly English, but in some few cases also French or German.  
707 Cf.  for instance, GDF Suez’ TCA 2014 Art. 9 ‘Interpretation and Revision of the Agreement’ on p.5. 
708 “Only the French version of this charter is the ‘binding’ version” (cf. Solvay’s TCA 2003 p. 2). 
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4. Information and communication: Information and communication upon the actual existence 

and the content of TCAs to the Group’s/MNE’s direct stakeholders709 is important for their 

actual practical implementation and is in fact underlined in several TCAs710 (as for instance in 

Art. 5 of the GDF Suez’ TCA of 2014 which regulates that the “GDF SUEZ Management ensures 

that this agreement [TCA] is communicated to the Group’s stakeholders” - p.4). Also the 

information and communication upon the existence and the content of TCAs to the public, can 

be very relevant for their (TCAs’) ‘enforceability’ (also due to the so-called ‘consumer 

pressure’-effect, a usual characteristic of CoCs’ enforcement-mechanisms). Still, as Krause 

(2018:326) argues “TCAs are often not openly communicated to the public”711. 

In regard to TCAs’ actual, practical implementation, TCA-literature recognises several influencing 

factors (for TCAs’ implementation): 

1. Organisational structure of a MNEs can play an important role in the implementation of TCAs 

at local level:  

a. because most TCAs are signed by MNE’s headquarter while human resource 

management is mostly decentralised country-by-country or site-by-site 

b. local laws, corporate culture or practice sometime impede the capacity of the MNEs’ 

central management to ensure that its commitments under the TCA are observed by 

its subsidiaries (cf. Drouin 2015:225 citing Fichter and Stevis, 2013; refers in to the 

global perspective) 

c. the country of origin effect in the decision to negotiate a framework agreement  

d. the host country effect in the implementation of the IFA 

                                                           
709 Managers, employees, HR divisions, staff representatives and trade union organisations, suppliers and sub-
contractors (cf. GDF Suez TCA of 2014, p.4) 
710 Veidekke’s TCA 2017 determines that “the existence of the agreements will be broadly publicised” (cf. p.5 of 
the TCA 2017). In the case of Veolia’s TCA 2012 for instance, the TCA text is sent to the National Representatives 
and to their HRDs; a copy of this text is be given to all EWC members. In the case of Ford’s TCA 2003 with explicit 
EU-EEA scope it is assured that “Ford of Europe employees will be informed about these Principles and this 
document will be made accessible to them”. The GM’s TCA 2002 underlines that “the joint endorsement of these 
principles and guidelines begins with open and transparent communication to all our employees” (p.4). 
Bouygues’ TCA 2001 explicitly determines that “all employees will be made aware of this European Social 
Charter…” (cf. p.1). Etex’s TCA 2010 determines that “this charter will be translated into the languages of the 
representatives of the workers in the European Works Council […]” and “at the same time, this charter will be 
published by the local managements in such a way that all employees have access to it.” The communication-
aspect is extensively addressed (and circumscribed) by Valeo’s TCA 2012 that determines that “the Valeo Group 
will organise specific communication intended for managers to ensure that they inform their teams of the 
implementation of this agreement and support the process. The Valeo Group will inform its sub-contractors of 
the existence of this text, and particularly the principles applicable for sub-contractors. The Valeo Group makes 
a commitment to notify this agreement to employee representatives of legal entities within the scope of this 
agreement. All signatories agree to submit this Agreement to the attention of Group employees based on their 
own communication vectors”. 
711 Besix’s 2017 TCA (and the more recently signed TCAs in general) is an exception in regard and determines that 
“a joint report will be made available to the public after each meeting (at least annually) of the reference group” 
(cf. p.10 of Besix’s TCA 2017). 
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2. the capacity of MNEs to impose respect of TCAs on its suppliers depends on various factors: 

a. the exact commercial position of the contractual partners 

b. whether or not there exists a situation of dependency between the enterprise and its 

subcontractors 

3. The way in which companies comply with their commitments under TCAs varies substantially 

according to: 

a. the willingness and the intention of signatories to create real (legal) obligations (in 

practice, this intention is not evident in all TCAs as many TCAs tend to be very generic 

(cf. empirical Part 2 of this Essay 3)  

b. the capacity of the parent company to create (legally) binding and/or meaningful 

obligations in the name of its subsidiaries and subcontractors (cf. Sobczak, A. 2007 in 

Drouin 2015:228) 

c. the organisational structures 

4. Adequate communication of an agreement on both the management and union side (Drouin, 

2015:226) – cf. the specific ‘TCA efficiency factors’ in the empirical Part 2 of this Essay 

Past TCA-studies also propose several ways for a better implementation and enforcement of TCAs. Due 

to time and space constraints, at this stage only some of these are shortly illustrated: Drouin 

(2015:228) proposes to clarify and generalise stipulations in the texts of the accords concerning the 

use of arbitration procedures and allow for ‘binding’ decisions for the signing parties by independent 

and impartial arbitrators or arbitration boards for disputes related to the implementation of TCAs 

(similar those of the BWI-Skanska712 TCA 2001 or the IMF-Aker 2008 TCA). In order to fostering the 

development and effectiveness of TCAs, Drouin (2015:228-229) also calls public institutions into duty 

in playing a role (cf. the ‘European Optional Legal Framework for TCAs’) but according to Drouin also 

the ILO can intervene on different fronts by supplying technical assistance to GUFs and MNEs to help 

them build the capacity they need to effectively put the agreements [TCAs] into practice, by providing 

mediation and arbitration service to support the resolution of disputes related to the implementation 

of IFAs; furthermore, always according to Drouin, “the ILO could address the lack of international 

labour regulation encouraging and supporting transnational social dialogue and bargaining practices 

by adopting a new instrument – possibly a recommendation – on the topic”). As the detailed TCA 

content-analysis in the empirical Part 2 of this Essay shows, especially some more recent TCAs like 

PSA’s TCA 2017 and the beforehand cited Safran’s TCA 2017 integrate, in fact, at least some parts of 

                                                           
712 Skanska’s TCA 2001 clearly determines that if agreement regarding interpretations and applications of this 
agreement cannot be reached neither at workplace level nor in the specific ‘application group’ at Group level, 
“the issue will be referred to an arbitration board comprising two members and an independent chairman” and 
“arbitration board rulings are binding for both parties”.  
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more binding ‘dispute resolution’ processes (still, the direct and clear reference to an arbitration board 

whose rulings are explicitly binding for both parties, is still missing in most TCAs). 

 

 

1.4. TCAs’ signatory parties 

 

Besides TCAs’ controversial and critical implementation and enforcement process discussed in the 

previous section, the different types and natures of TCAs’ actual signatory parties are another central 

issue to be examined. As discussed further on, it is, in fact, also (strictly) linked to the TCAs’ actual 

implementation and enforcement.  

In short, TCAs are signed by the MNE’s management (or executive committees of their group, - cf. 

Leonardi 2012:8) on the one hand and by distinct and varying employee representation bodies and 

structures on the other hand.  

On the employers’ side TCAs are signed on behalf of the MNEs either by the enterprise’s President or 

by the enterprise’s CEO of the Head of human resources (on behalf of the company’s executive 

committee – cf. Marassi, 2015:93). As Hadwiger (2018:25) rightly highlights, “there are no international 

sectoral umbrella organizations on the employers’ side that conclude agreements on behalf of a group 

of companies”. Hadwiger (2018:25-26) contemporaneously notes, that “the most important 

international organization on the employers’ side is the International Organization of Employers (IOE), 

which is an international umbrella organization for national umbrella organizations (in Germany for 

instance, the BDA is a member organization). The IOE provides its member organizations with 

arguments for and against the conclusion of GFAs but takes the position that it is up to individual 

companies to pursue a TCA or not and thus does not pursue any further activities (cf. International 

Organization of Employers, 2010). However, despite the lack of a coordinated approach on the 

employers’ side, signatory companies do share certain characteristics: for instance, the MNE’s HQ is 

predominantly in ‘Western Europe’, - especially Germany, France and Spain and the Scandinavian 

countries – and also the MNE-HQ’s country industrial relation tradition seems to play a significant role 

as until the year 2018 no Eastern European country has signed and adopted a TCA yet ecc…). One of 

the problems is, that the core company signs and adopts TCA in the name of its subsidiaries and 

subcontractors, which reduces the direct binding effect of TCAs in regard to subsidiaries and business 

partners (and the legitimacy to be binding).  

On the employees’ side the range of potential signatory parties is much wider, more variegated and 

much more diversified: existing TCAs are, in fact, signed by very different employees’ representatives-

structures and -organs and in very different ‘combinations’ (with each other). TCAs can be signed and 
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adopted by Global Union Federations713 (GUFs like IndustriALL Global Union etc. – cf. TCA-type ‘IFA’) 

or European Union Federations (like IndustriALL European Trade Union etc. – cf. TCA-type ‘EFA’) but 

also by EWCs714 (cf. TCA-type ‘EFA’), World Committees/World Works Councils (e.g. VW’s TCA 2009 

was co-signed by the Volkswagen Group Global Works Council) and national trade unions (mostly from 

the MNE-HQ’s country – e.g. ENI’s TCA 2004), other permanent body of union representatives from 

different countries (e.g. the Solvay Global Forum715 whose coordinator has for instance signed Solvay’s 

2017 TCA on ‘health and healthcare’ and Solvay’s 2018 TCA on ‘the 2018 profit-sharing plan’716), special 

negotiations bodies and Groups represented by national trade unions (also from different countries 

where the respective MNE is operating, - cf. for instance the Suez Environment’s TCA 2014717), other 

forms of employees’ representatives (cf. Marassi, 2015:93), company employee representatives (cf. 

specific ‘filter’ of the ‘EC_official_interactive_TCA_database’) and/or sometimes (but rather rarely) 

also by so-called ‘witnesses’, i.e. individuals not related to parties who have neither rights nor 

obligations under the agreements (for example, the Chiquita-IUF agreement was signed by the ILO 

Director General as a witness and the Fonterra-IUF agreement by the ILO Director General and the 

Prime Minister of New Zealand718, - note that the participation of the ILO or state officials can give an 

agreement additional credibility and legitimacy). According to Hadwiger (2018:25) a few TCAs are co-

signed by national works councils as well (like e.g. MAN). 

One fundamental critical point is the recognition of international trade unions as social partners of 

MNEs which is though essential to the future development of a true transnational collective bargaining 

practice (cf. Drouin 2015; Ales, 2018) as well as the status and the role of EWC719 in the TCA signatory 

process. As already highlighted, TCAs don’t easily fall into existing legal categories and their legal status 

                                                           
713 Usually by the GUF’s President or General Secretary (cf. Hadwiger, 2018:25).   
714 For a discussion on the (rather common) involvement of European Works Councils in the negotiations of GFAs 
see: Dehnen (2013). For a general discussion on the Directive 2009/38/EC on the establishment of a European 
Works Council consult Senatori 2018b:1601–1636. 
715 In 2017, Solvay has officially established the Solvay Global Forum as a permanent body (since 2015 already 
informally set out), further enhancing constructive social dialogue as an important lever for the Group’s 
economic performance (cf. Solvay, 03/2015:1). According to IndustriALL’s official communication (March, 
2015:1), “the IndustriALL Global Union’s global framework agreement partner, Belgian-based chemicals 
company, Solvay, has taken the lead in labour relations in the chemical industry in forming a Global Forum with 
participation of union representatives from different continents”. 
716 Note that Solvay’s 2017 TCA on ‘social responsibility and social development’ has not been signed by the 
Solvay Global Forum, but instead by IndustriALL Global Union (represented by its General Secretary. 
717 On the workers’ side, beyond European Federation of Public Service Unions (EPSU), a ‘Special Negotiation 
Group’ composed of the national trade union organisations of France, Belgium, Netherlands, Germany, United 
Kingdom, Italy, Spain, Poland, Czech Republic, Sweden, Finland, Luxembourg has signed the TCA.  
718 As Hadwiger, (2018:25) highlights, the Inditex-IndustriALL and the Total-IndustriALL agreements were signed 
in the presence of the ILO Director General. 
719 Due to time and space constraints the highly debated issue on the ‘controversial’ role of EWCs in the TCA 
signing process and the EWCs’ ‘legitimation’- and ‘representativeness’-quest is not further analysed in the 
present Essay but it is forwarded to Cavallini et al. (2016), Waddington (2010) and for a general discussion on the 
Directive 2009/38/EC on the establishment of a European Works Council consult Senatori, 2018b:1601–1636. 
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varies according to the territorial law applied and the judicial interpretation given to a specific 

agreement in the light of its content (TCAs’ provisions have to be transposed to national law). 

Sometimes TCAs not even qualify as collective agreements due to strict (national) rules on 

representation, legal status necessary to negotiate binding collective agreements. In particular, the 

EWC as only ‘employee side TCA signatory party’ creates a controversial situation that is highly 

discussed in literature. According to Lo Faro (2013:158-159) in the absence of any EU specific 

regulation rendering the outcomes of transnational bargaining legally enforceable, the enforceability 

of TCAs currently relies on national legislation. In order for such linkage between transnational 

agreements (as TCAs) and national legislation to exist, a trade union, and not ‘merely’ a EWC, must 

countersign the agreement720. Also Telljohann et al. (2009:510) argue that “only TCAs co-signed by 

national trade unions or replicated by a series of identical national agreements can have a legally 

binding effect”. According to Lo Faro’s argumentation (2013:159) almost paradoxically, “full 

effectiveness of transnational agreements is therefore attained by denying the very transnational 

nature of the agreement in question”. This issue would deserve further attention but due to time and 

space constraints, at this stage it is referred to the contributions of Lo Faro, 2013 and van Hoek and 

Hendrickx 2009. 

 

 

PART 2: TCAs and ‘(hidden) social dumping’-prevention: a systematic 

detailed, qualitative TCA content-analysis 

 

Subtitle:  

Do TCAs have the Purpose and the Potential to contrast and prevent ‘(hidden) social 

dumping’-practices? 

 

As already highlighted, there is a ‘governance gap’ in respect to international and transnational labour 

law721, labour law is still mostly governed on national level722 where from a global point of view working 

                                                           
720 Hence, several European Trade Union Federations (ETUFs) have insisted that unions should be involved 
whenever a EWC commences negotiations with a MNC (EMF, 2006; EPSU, 2009). 
721 Past research has shown there are “large gaps between labour law and corporate practice in most developing 
countries”, or countries like China (cf. Egels-Zandén, 2009:529-530 and cited authors and studies). 
722 Cf. for instance Marassi, (2018:1) who argues that “in spite of their transnational operations, the regulation 
of MNEs’ activities is still predominantly governed by national law”.  
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standards and workers’ protections are currently still highly different and often not rightly enforced723 

and an effective transnational coordination, cooperation and enforcement mechanism for 

transnationally effectively guaranteeing certain minimum labour standards is (still) missing.  

In line with the ‘(hidden) social dumping’-discourse established in Essay 1 and Essay 2 of the present 

Ph.D. thesis, it can be argued that the above described ‘environment’ opens up to and leaves space for 

labour-cost-saving ‘social dumping’-practices and -opportunities. As Hadwiger (2014:6) argues “a 

global economy often demands global standards but individual states only have a limited capacity to 

regulate cross border activities. Some individual states may not have sufficient resources for a 

comprehensive enforcement of certain labour-724 and environmental-standards or have a preference 

for low enforcement levels”. The two distinct empirical investigations of Davies and Vadlamannati 

(2013) and of Olney (2013) find, in fact, that there exists competition between governments to relax 

labour standards and particularly to relax the enforcement of labour standards in order to attract 

business (cf. “state governments as social dumpers” discussed in Part 1 of Essay 1 of the present 

doctoral thesis). In a similar vein, the pressure to compete on international markets can incentivise 

companies to sacrifice labour standards (cf. “private actors/MNEs as social dumpers” discussed in Part 

1 of Essay 1). According to Hadwiger (2014:5) “governance gaps provide [in fact] the permissive 

environment for wrongful acts by individuals and companies without adequate sanctioning” and “up 

to a certain degree, globalization can lead in these instances to a race to the bottom”. As already 

outlined in the ‘Introduction’ of this Essay 3, TCAs as new form of transnational governance (cf. 

Schömann 2012; Telljohann, 2009; Hadwiger, 2014:5) and of private725 transnational labour regulation 

(cf. Telljohann et al., 2009:505; Hadwiger, 2014; Egels-Zandén, 2009:530, Leonardi, 2012) can 

represent one potential specific tool to counteract this ‘social dumping race to the bottom’.  

There are already several different ‘institutionalized’ initiatives and mechanisms aimed at creating a 

global regime of labour standards like the ILO-Core Labour Standards, the Global Compact of the 

                                                           
723 As Egels-Zendén (2009:529) argues, “the lack of enforcement of national labour laws and the limited 
protection of workers’ rights in developing countries have led workers’ rights representatives to attempt to 
establish transnational industrial relations systems to complement existing national systems”. In practice, this 
means that when MNEs/transnational corporations (TNCs) offshore operations, for instance to Asian countries, 
they are involving themselves in national industrial relations systems characterised by only limited enforcement 
of workers’ rights. This lack of enforcement of national labour laws and limited protection of workers’ rights has 
led workers’ rights representatives (both labour unions and non-governmental organisations) to attempt to 
establish transnational industrial relations systems to complement existing national systems (cf. Egels-Zandén, 
2009:529). Note that attempts to establish transnational industrial relations systems have mainly taken two 
routes: 1. linkages between workers’ rights and trade, - initially in GATT and then in WTO (commonly known as 
the ‘social clause’ debate -within the context of international trade, a social clause is the integration of seven 
core ILO labour rights conventions into trade agreements, - with limited success) 2. attention to individual 
corporations and MNEs rather than international organisations by promoting so-called codes of conduct and/or 
TCAs (cf. Egels-Zandén, 2009:529-530).  
724 Note that workers’ rights are integral to CSR and business ethics more generally (cf. Egels-Zandén, 2009:530). 
725 As already mentioned, since the 80’s and in particular since the millennium change a general rise of private 
regulation is observed (cf. Bartley 2005:212, Egels-Zandén 2009:532).  
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United Nations, the OECD-Guidelines or the ISO-26.000 by the International Organization for 

Standardization. There are as also several private initiatives in regard like codes of conduct, the Global 

Reporting Initiative (GRI), and the (Global) Sullivan Principles (e.g. referred to in GM’s TCA 2002, p.2) 

or the Caux Principles of Business (Hassel 2008, pp. 240). As already illustrated, the in the present Essay 

3 illustrated Transnational Company Agreements (TCAs) are voluntary private initiatives of-self-

regulation with a relevant collective bargaining element and strong and direct link to the several of the 

institutionalized ‘global labour standards regime’-creating initiatives, like the ILO Core Convetnions. 

According to Ales (2013:55 and Ales and Verrecchia, 2012) it is useful to distinguish the ‘transnational 

dimension of labour relations’726 (of which the here discussed TCAs are part of and which is defined as 

“the dimension created by workers and employers – representatives – who agree on rules that go 

beyond the national dimension) from the ‘supranational, (institutionalized) dimension of labour 

relations’ (defined as “the dimension within the framework of European Social Dialogue – Art. 154 and 

155 TFEU – by the European Social Partners, aimed at modifying national labour relations systems at 

inter-sectoral or sectoral level, also by lobbying the EU”) and from the ‘international dimension of 

labour relations’ (defined as “the institutionalized and tripartite dimension par excellence that has 

developed within the ILO via declarations, Conventions and Recommendations). At the same time Ales 

(2013:56) recognizes that “although the definition of the transnational dimension has been formulated 

by a way of deduction/differentiation, empirical enquiry shows that its forms reflect only partial 

autonomy from the supranational and international systems of labour relations and their legal systems 

of reference (in other words, those of the European Union and the ILO respectively)”. In practice, the 

large majority of TCAs make, in fact, reference to ILO standards (cf. for instance the TCAs’ ‘derivative 

character’, cf. Krause, 2018:331) and several TCAs (more precisely EFAs) are signed or co-signed by 

EWCs.  

According to Hadwiger (2014:7-8), the emergence of private ordering (cf. so-called ‘web of private 

regulation’) illustrates that some multinational companies perceive it to be in their interest to have 

certain labour and environmental standards. Underlying reasons for self-regulatory approaches in the 

field of labour standards can be that financial investors increasingly make their investment decisions 

conditional on companies’ adherence to social, environmental, and ethical standards (International 

Organization of Employers 2010:8). Moreover, some consumers demand credible commitments that 

production processes are fair and environmental friendly (cf. Hadwiger, 2014).  

                                                           
726 Ales (2013:55ff.) in his analysis classifies the ‘transnational dimension of labour relations’ into four 
types/distinguishes four types of the ‘transnational dimension of labour relations’ according to “the manner in 
which they interact with the legal systems underlying the supranational and international dimension of labour 
relations: ‘prompted’ transnational, ‘spin-off’ transnational’, ‘modelled’ transnational and ‘spontaneous’ 
transnational (cf. Ales, 2013:56ff. for a more detailed analysis in regard). Note that the present analysis does not 
further treat this ‘4 types of transnational-classification’ as it does not have any further relevant repercussion on 
the present examination.   



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

264 
 

One (potential) theoretical framework to explain and understand the actual Purpose and the 

functioning of TCAs is the self-regulation theory (cf. Sinclair 1997; Coglianese and Mendelson 2010; 

Koenig-Archibugi 2010). Ginsburg and Shaffer (2010) argue that private actors like companies, non-

governmental organizations (NGOs), and activist networks play a significant role in producing 

international law and rules (Ginsburg and Shaffer 2010:7 cited in Hadwiger, 2014:7). While these actors 

often influence governments to act in their interest, in the case of TCAs they are direct participants in 

international rule construction. Self-regulation is characterized by Sinclair "as relying substantially on 

the goodwill and cooperation of individual firms for their compliance" (Sinclair 1997:534). It is regarded 

as more cost-effective, more speedy, and more sensitive to market circumstances than traditional 

regulation by state authorities. This produces higher levels of voluntary compliance. On the other hand, 

in regard to the self-regulation theory several problems arise: according to (Hadwiger, 2014:8) even if 

companies have better information to reduce negative externalities of their actions (in a setting of self-

regulation), “they do not necessarily have better incentives to do so and self-regulation is therefore 

only successful when parties decide that it is in their best interest not to defect from the self-imposed 

standards”. When it is assumed that compliance with the self-imposed standards is at least somewhat 

costly, external forces of some kind will be needed to provide an incentive for voluntary compliance 

(in the absence of traditional regulation by governments, incentives can arise from non-governmental 

pressures, like actions by competitors, customers, communities, investors or employees, - cf. 

Coglianese and Mendelson 2010:161). 

In practice, this empirical Part 2 of Essay 3 analyses TCAs’ link to ‘(hidden) social dumping’-prevention 

in (following) three steps: 

1. First it is analysed how many TCAs (of the different TCAs samples) actually address ‘social 

dumping’-relevant topics (section 2.1.1) 

2. Then it is examined whether TCAs have the actual Purpose of contrasting and/or preventing 

‘(hidden) social dumping’. This is done by analysing the actual content and ‘reference 

standards’ of TCAs in detail: 

a. in section 2.1.3 on the basis of ‘Sample 1’ whose TCAs have the geographical scope of 

application limited to the only EU-EEA area; 

b. in section 2.1.4 on the basis of ‘Sample 2’ that (only) includes the most recently signed 

TCAs but is not limited to a specific geographical scope of application; 

3. As third step, it is examined whether TCAs have the actual Potential to contrast and/or prevent 

‘(hidden) social dumping’ practices. This is done by analysing the actual ‘enforceability’ 

(implementation process, monitoring procedure, dispute resolution process, sanction system) 

of the TCAs of  the only ‘Sample 2’ (section 2.2). 
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2.1. Do TCAs have the actual ‘Purpose’ and ‘Potential’ to contrast and prevent ‘(hidden) 

social dumping’-practices?  

 

Past research has shown that the actual and ultimate Purpose of specific TCAs can be very variegated 

and reach from “supporting HR policy” (cf. Hadwiger’s, 2014:14-28 eight motives for signing TCAs), to 

“supporting cooperative ‘enterprise-trade union’-relationship and social dialogue727” (Krause, 

2018:328728; Egels-Zandén, 2009:540729; Hadwiger, 2014730), from “TCAs exploited as a mere ‘cosmetic’ 

tool731 (and as a for the firm convenient public relations tool that risks to prevent and crowd union 

involvement in workers’ rights issues out – cf. Egels-Zandén, 2009:531)732” to “TCAs as expression of 

‘real’ CSR that does not just comply with basic (legal) standards, but goes further733 (cf. Krause, 

2018:325734; Fichter et al. 2011:76735), from TCAs as “potential and effective ‘(hidden) social dumping’-

prevention tool” (linked to ‘real’ CSR and main issue of the present Essay 3) to “TCAs as an element of 

international cooperation of trade unions” (Lauria, 2016:2; Krause, 2018:331736) and “TCAs as 

examples for ‘bottom-up’ industrial relations” (cf. Lo Faro, 2012:154737).  

                                                           
727 Egels-Zandén (2009) in his qualitative study of the process leading to signing of IFAs finds that corporate 
motives to sign IFAs are, in fact, often linked to a desire to retain a trusting relationship with the labour union 
movement. 
728 Krause (2018:328-329) which sees TCAs as “clearly union-driven” (Krause, 2018:324) finds that “one of the 
central purposes of IFAs lies in the creation of a permanent social dialogue between the social partners, (even if 
the concrete role of trade unions or other employee representatives within the process of implementation of 
the agreement differs considerably).” 
729 Original citation Egels-Zandén (2009:540) “Retaining trusting corporate–union relations as a motive for 
adopting IFAs”. 
730 Hadwiger (2014) for example shows that counter-intuitively most companies do not sign transnational 
company agreements for public relation purposes (as ‘cosmetic tool’ or CSR) but for providing a ‘early-warning 
systems’ or for acting as tools for avoiding trade union campaigns.  
731 Cf. discrete and continuous models of stakeholder pressure analysed and discussed in Egels-Zandén, 2009.  
732 An argument against TCAs’ purpose as ‘cosmetic tool’ is the fact that “unlike codes of conduct, these 
agreements are often not openly communicated to the public” (cf. Krause, 2018:326) and always according to 
Krause (2018:326 citing also other authors) “at least with regard to external actors and in particular to the 
market, the relevance of ‘signaling virtue’ in terms of ‘doing good to do well’ is apparently low because it is often 
hard to find a hint on the IFA on the websites of companies”. 
733 ’real’ CSR has to go beyond mere ‘legal compliance’ (concept personally explained by Dr. Ulpiana Kocollari).  
734 Krause (2018:325), in fact, argues that “IFAs may be qualified as tools in the Corporate Social Responsibility 
(CSR) policy of MNEs to protect and improve the legitimacy of the company’s conduct”.  
735 Fichter et al. (2011:76) argue that “these agreements signal to investors, employees, customers, government 
agencies, and NGOs that the company is committed to observe the abovementioned labour standards”. 
736 According to Krause (2018:331) “IFAs function as tools for capacity building” and “they [TCAs] serve as 
instruments to strengthen the union power in two dimensions: On the one hand, at the sites of the MNEs vis-à-
vis the local management and, on the other hand, within the whole group via collaboration between the national 
trade unions which represent the global workforce vis-à-vis the central management in order to counter the 
organization of internal competition for investments between different plants.” 
737 Lo Faro (2018:154) argues that “transnational company agreements are increasingly becoming clear examples 
of the bottom-up Europeanization of industrial relations”. 
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Hadwiger (2016:8) states that “from a trade union perspective, TCAs should lead to more democratic 

industrial relations, and hence to improved working conditions along global supply chains. They have 

the potential to build union networks, promote freedom of association and collective bargaining, and 

help to organize workers in MNE subsidiaries and suppliers” (cf. also Sanguineti, 2019 and Krause, 

2018). For a more detailed analysis of enterprises’ motives and incentives to sign TCAs consult instead 

Egels-Zandén’s (2009:532ff.) four main motives why corporations adopt codes of conduct (he argues 

that they simultaneously also provide insight into corporates’ motives for adopting TCAs738) and 

Hadwiger’s (2014:14-28) eight motives for signing TCAs739. Krause (2018:324-325) on the other hand, 

views TCAs as “clearly union driven” and as “the response of ‘labour’ to the growing influence of MNEs 

on industrial relations” (Krause, 2018:324).  

As argued and illustrated in the previous, introductory Part 1 of the present Essay 3, TCAs are very 

variegated in regard to their content, type, signatory party, MNE’s headquarter country, 

implementation, enforceability mechanism etc. Due to these relevant, significant and obvious 

differences also the actual, ultimate Purpose of the distinct TCA varies (and vice versa). The present 

section 2.1 tries to analyse and to assess whether the prevention of ‘(hidden) social dumping’ is actually 

a direct Purpose and objective of TCAs. This is done by analysing whether the concrete provisions of 

the 23 TCAs of the applied TCA ‘Sample 1’ (section 2.1.3) and the concrete provisions of the 10 TCAs 

of TCA ‘Sample 2’ do really address and ‘regulate’ ‘social dumping’-relevant topics and issues and to 

what extent and with what ‘emphasize’ (‘force’).  

 

2.1.1. TCAs’ content analysis in order to assess whether, how and to what extent the prevention 

of social dumping is an explicit Purpose of TCAs 

 

                                                           
738 Cf. also Egels-Zandén’s (2009:532ff.) four main (identified) motives why corporations adopt codes of conduct 
and argues that this simultaneously provides insight into corporate motives for adopting IFAs: 1. CoCs represent 
a way to restore and/or improve corporate legitimacy/ trust/reputation/image/brand (compare also to 
‘stakeholder pressure’) 2. way to avoid governmental interference (note that Bartley, 2005:212 points out, that 
a common argument is that “one unfortunate effect of the rise of private regulation will be to displace or ‘crowd 
out’ public regulation and legal accountability”); 3. potential corporate competitive advantages arising from 
adopting codes of conduct (e.g., Waddock et al., 2002); 4. adopting codes of conduct for ethical reasons; - in this 
case corporation decision-making is not framed as solely motivated by shareholder maximisation ideals, but as 
also motivated by other values. Note that the ‘legitimacy explanation’ (reason 1) is the one best supported in 
previous research (cf. Egels-Zandén 2009:538) 
739 1. “maintain a good relationship with Workers’ Councils and Trade Unions”; 2. “credible signal of compliance 
with social and environmental standards”; 3. “safeguard against negative publicity and risk management”; 4. 
“Legitimation of management Decisions and the Reduction of Transaction Costs; 5. “better management of 
Global Production Networks by standardization”; 6. “motivate the employees, attract skilled workers and 
develop workers’ loyalty” 7. "to Level the Playing Field”; 8. “The Shadow of State Policies” (cf. Hadwiger, 2014:14-
28).  
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According to the analysis of the first two Essays of the present Ph.D. thesis, following 3 topics actually 

addressed by TCAs can be directly associated to the phenomenon ‘(hidden) social dumping’: “Wages 

and benefits” (cf. ‘wage dumping’ and ‘welfare dumping’ respectively); “H&S/working conditions” (cf. 

also strictly and directly linked to social dumping and ‘unfair’ ‘labour cost competition’) and “Transfer, 

subcontracting and outsourcing” 740 (cf. the theoretical model of hidden social dumping practices 

arising along enterprises’ supply and production chains developed in Essay 1). 

In order to better understand the real and effective Purpose of TCAs in regard to the specific 

phenomenon ‘(hidden) social dumping’, these three topics are analysed in detail examining in 

particular how and with what emphasize they are actually addressed, treated and ‘regulated’ in the 

respective TCA-provisions. Note that in regard of the third topic, ‘Transfer, subcontracting and 

outsourcing’, only ‘(sub)contracting and outsourcing’ are considered as ‘social dumping’-relevant 

issues, while the aspect ‘Transfer (of undertakings)’ refers to ‘restructuring’741, ‘anticipation of change’ 

and ‘minimization od eventual consequences’ and is here not treated as directly ‘social dumping’-

relevant topic. 

 

As already extensively illustrated in the (introductory) section ‘Methodology’ of the present Essay 3, 

the ‘official_EC_TCA_interactive_database742 includes 305 TCAs743 and allows to filter and so to 

‘classify’ and ‘arrange’ the existing TCAs according to several keywords like, in fact, according to the 

‘topics addressed by TCAs’. Hence, it allows to highlight and distinguish and select TCAs that address 

specific ‘social dumping relevant’-issues, but also allows to arrange the existing TCAs according to the 

keywords and categories ‘sector’, ‘in force’, ‘geographical scope’, etc.744. Of the 305 TCAs represented 

                                                           
740 In the ‘official_EC_TCA_interactive_database’ the keyword and ‘filters’ for classifying and arranging these 
three topics are “Wages and Benefits”, “H&S/working environment” and “Transfer, subcontracting and 
outsourcing” respectively. 
741 According to Art. 1 of RWE’s TCA 2010 (p.2), “following measures are in accordance with this agreement as a 
restructuring of the RWE Group:  a) Base closures, b) Relocation, c) Fundamental change in the organization of 
work (ex. Introduction of new technologies), d) Out-sourcing of essential operating parts (ex. in case of 
unbundling), e) Mass dismissals and closures, f) Divestitures and spin-offs of major parts” (cf. also mergers and 
acquisitions).  
742 The ‘interactive’ official_EC_TCA_database is available always on: 
https://ec.europa.eu/social/main.jsp?catId=978&langId=en  
743 Note that 216 TCAs of these 305 are currently classified as still ‘in force’ (70,8%), which shows and means that 
most of the since 1988 signed and adopted TCAs are either still in force or have been renewed (some of the 
remaining 30% that are not ‘in force’ any more, might have been incorporated and/or integrated in a new TCA). 
These data show that once a MNE has signed and adopted a TCA, it is very probable that this (same) MNE keeps 
on relying on TCAs. This shows that relying on TCAs is not ‘only’ a temporary and momentary MNE’s decision and 
strategy (experience), but it is rather constant phenomenon. As Krause (2018:321) rightly argues, “compared to 
the 
65,000 MNEs in total this [number] appears to be only a drop in the ocean. However, many large companies have 
signed those kind of agreements and numbers are increasing.” 
744 The complete list of all keywords/filters of the ‘official_EC_TCA_interactive_database’ used to classify and 
arrange the existing TCAs are: ‘Company [Name]’; ‘Headquarter Country’; ‘Size of the company (Number of 
employees worldwide)’; ‘Sector’; ‘Year of signature’; ‘Employee signature parties’; ‘Geographical scope’; 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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in the overall ‘offical_EC_TCA_interactive_database, ‘only’ 259 are assigned to a certain sector 

(‘officially assigned’ by the EC_database’s official ‘filter and classification setup’; state of the art 

October 2019). One possible explanation for this ‘incongruence’ (in numbers) may lay in the fact that 

not all TCAs are clearly assignable to one specific EC official ‘sector-filter’ and/or that not all new TCAs 

are already assigned to all EC official ‘keywords’ (as already argued in the section ‘Methodology’ this 

does not represent any relevant problem for the present Essay’s purpose and the detailed ‘one-by-

one’ TCA content-analysis, goes anyway beyond the EC official ‘filter and classification’-setup and 

system). 

Data show that of the total 305 TCAs represented in the overall 

‘official_EC_TCA_interactive_database’, the notable number of 220 TCAs, hence, 72,1%745, address at 

least one of the three highlighted ‘social dumping relevant’-topics. This empirical fact already shows, 

that most TCAs, or more than two thirds of all TCAs, address, in fact, ‘social dumping relevant’-issues. 

This indicates, - at least at first sight-, that contrasting and preventing (hidden) social dumping can, in 

fact, be one of the ultimate Purposes of Transnational Company Agreements (TCAs). At the same time, 

it is quite clear that the way in which the ‘social dumping relevant’-topics are actually addressed by 

the respective TCAs’ provisions and texts and the way in which TCA-provisions are actually 

implemented and enforced (cf. TCAs’ enforceability and ‘effectiveness’), play a major role in assessing 

whether, how, and to what extent TCAs can contrast and prevent ‘(hidden) social dumping’-practices 

(cf. in particular section 2.1.4 and respective section 2.2 of this empirical Part 2 of the present Essay 

3).  

The next sections (and in particular the respective sections 2.1.3 and 2.1.4) will treat this quite 

premature (and superficial) statement of affirming TCAs’ ‘social dumping prevention’-Purpose more in 

detail; - by providing a very detailed ‘one-by-one’ analysis of the texts and provisions of two 

subsamples of existing TCAs (TCA ‘Sample 1’ and TCA ‘Sample 2’ in sections 2.1.3 and 2.1.4 

respectively). In order to be able to make a detailed, qualitative, ‘one-by-one’ TCA text analysis, it is 

crucial to restrict the number of TCAs analysed (due to space and time constraints and for a quite 

evident and obvious ‘feasibility’-reason not all the texts, provisions and ‘signatory circumstances’ of all 

305 TCAs can be analysed ‘one-by-one’).  

As already outlined, the first TCA-characteristic according to which the overall 

‘official_EC_TCA_interactive_database’ is broken down in order to define the two applied TCA-

subsamples ‘Sample 1’ and ‘Sample 2’, is the feature (and EC official ‘keyword and filter’) ‘Sector’ in 

which a respective TCA is or has been signed (- in other words, the sector in which the MNE is actually 

                                                           
‘Reference standards’; ‘Topics addressed’; ‘Keyword’; ‘Only select agreements that contain provisions on dispute 
resolution’ and ‘Only select agreements in force’. 
745 Note: very similar percentage, 73,7% if considering only the ‘TCA_sector_sample’ (with in total 259 TCAs).   
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operating which is also strictly linked to the respective signatory party on the employees’ side, - e.g. a 

BWI-signed TCA refers to the sector ‘Building and Woodwork’, a IndustriALL-signed TCA usually refers 

to the sectors ‘Chemicals’, ‘Metal industry’ or ‘Textile, clothing746, leather’747). Note that further on (in 

the selection process) additionally also the TCA features ‘still in force’, ‘geographical scope of 

application’ (‘Sample 1’) and ‘signed in the time period 2016-2018’ (‘Sample 2)’ are used in order to 

restrict the (applied) TCA samples.  

In basis of the ‘TCA_sector_sample’ [259 TCAs, cf. respective section ‘Methodology’ for more detail], 

Table 2.1 illustrates the relationship between the TCAs’ sector and ‘(hidden) social dumping’. It is done 

so by revealing how many TCAs of each sector really, actually address three ‘(hidden) social dumping 

relevant’-TCA-topics: ‘Wages and benefits’; ‘H&S/working environment’ and ‘Transfer, subcontracting 

and outsourcing’.  

Note once again, that as already explained in the respective section ‘Methodology’ of the present Essay 

3, the sample-selection process (and hence, Table 2.1) relies and ins based on the already existing and 

pre-set ‘interactive’ ‘official_EC_TCA_interavtive_database’-filter and classification system and setup. 

 
Table 2.1 Number of TCAs that address ‘social-dumping relevant’-topics per sector (based on the 
‘TCA_sector_sample’, 259 TCAs in total)  
 

Sector ‘Social dumping relevant’-topics addressed by 
TCA 

Totals 

 “Wages 
and 
benefits
” 

“H&S/worki
ng 
environment
” 

“Transfer, 
subcontracti
ng and 
outsourcing”  

at least 
one of the 
three 
social 
dumping 
relevant 
topics 
addressed 
[absolute 
numbers]
748 

Total 
TCAs in 
the 
respectiv
e sector 

% of 
TCAs in 
the 
respectiv
e sector 
that 
address 
social 
dumping 
relevant 
topics 

% on the 
total of 
TCAs [% on 
the total 
number of 
TCAs of the 
‘TCA_secto
r_ sample’, 
259 TCAs]  

Building and 
woodwork 

23 34749 19 34 34 100% 13,13 
 

                                                           
746 E.g. Asos’ TCA 2017 or Indetex’s TCA 2014 both signed by IndustriALL Global Union; note that the Textile, 
clothing, leather’-sector is in general not very active in singing and adopting TCAs (only 7 TCAs in total of which 
5 ‘still in force’,- cf. also Table 2.1.  
747 Note that Stora Enso’s TCA 2017 (in EC official database assigned to ‘Building and woodwork’-sector) has been 
signed by the three different Global Unions BWI, IndustriALL and UNI Global Union. This example shows, that the 
employees’ side signatory party does not (and/or cannot) always clearly indicate the sector in which the TCA-
signing-MNE is actually operating; - or, the MNE operates, in fact, in more than one specific sector which is often 
the case – in this sense the recent trend to ‘unify’ different (former separate) sectoral Global Union federation 
(like the creation of IndustriALL that in 2012 unified the former three global Union federations IMF - International 
Metalworkers' Federation-, the ICEM, - International Federation of Chemical, Energy, Mine and General Workers' 
Unions- and the ITGLWF - International Textile, Garment and Leather Workers' Federation -) seems reasonable 
and useful.  
748 Total number of TCAs per sector that address at least one of the three social dumping relevant topics. 
749 Note that all TCAs of this sector treat H&S issues. 
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Chemicals 14 19 15 24 30 80% 11,58 

Cleaning 1 1 1 1 2 50% 0,77 

Commerce 5 10 7 11 15 73,3% 5,79 

Energy and 
water 
supply; 
waste 
management 

7 17 18 24 32 75% 12,36 

Financial and 
insurance 
activities 
(banking, 
insurance) 

3 7 5 11 26 42,3% 10,04 

Food and 
Agriculture 

4 5 6 9 21 42,9% 8,11 

Graphical 7 7 8 8 8 100% 3,09 

Metal 
Industry 

31 34 36 48 66 72,7% 25,48 

Post, 
Transportati
on and 
Logistic 

1 0 1 1 1 100% 0,39 

Private 
Security 

2 2 3 3 3 100% 1,16 

Temporary 
Work agency 

7 1 1 7 7 100% 2,70 

Textile, 
clothing, 
leather 

2 3 4 5 7750 71,4% 2,70 

Tourism, 
Hotel, 
Catering 

1 1 2 5 7 71,4% 2,70 

TOTAL 108 141 126 191 (= 
73,7% on 
the total 
of 259) 

 259  100% 

% of the 
TOTAL on the 
total 259 
TCAs in the 
‘TCA_sector_ 
sample’ 

41,7% 54,4% 48,6% 73,7%    

Source: own elaboration on the basis of the ‘TCA_sector_sample’ extracted from the 
‘official_EC_TCA_interactive_database’ (EC official ‘Database on transnational company agreements’ retrieved 
on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en); adoption of and reliance on the EC_database 
official TCA ‘filter and classifications’-system and setup. 

 
Even if Table 2.1 is in particular used to support and understand the TCA-sample-selection process 

explained in the next section 2.1.2, it also gives some interesting insights in regard to generic 

characteristics of TCAs:  

                                                           
750 Includes the highly discussed cornerstone TCAs of ‘Indetex’. 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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In regard to the different sectors, it is noticeable that in some sectors a relative high number of TCAs 

are signed (the ‘Metal industry’-sector alone already accounts for one fourth of all TCAs, - 25,48% - in 

the ‘TCA_sector_sample’), while in (several) other sectors only few or none TCAs are signed: in fact, 

Table 2.1 shows that only the sectors ‘Metal industry’ (25,4%), ‘Building and woodwork’ (13,13%), 

‘Energy and water supply; waste management’ (12,36%), ‘Chemicals’ (11,58%) and ‘Financial and 

insurance activities - banking, insurance’ (10,04%) represent more than 10% of the signed TCAs in the 

‘TCA_sector_sample’. As further discussed in the next section ‘Sample selection process and criteria’ 

(section 2.1.2) these numbers and percentages will define the selection criterion ‘TCA-sector-

representativeness’. 

In regard to the ‘(hidden) social dumping’-perspective applied in this Essay, Table 2.1 shows that almost 

three TCAs out of four (73,7%) of the ‘TCA_sector_sample’ address at least one of the three 'social 

dumping'-relevant topics751 and that the issue ‘H&S/working environment’ is the thereby mostly 

addressed social dumping relevant issue (addressed by more than half of the TCAs – 54,5% - of the 

‘TCA_sector_sample’). This is not surprising as one of the main objectives of TCAs consists, in fact, in 

guaranteeing global minimum standards of occupation H&S and of a safe working environment (in 

particular in certain ‘risk-sectors’ like in the ‘Building and woodwork’- or ‘Chemicals’-sector, where 

notable 100% and 63,3% of TCAs of the ‘TCA_sector_sample’ address H&S issues). It is noticeable that 

the percentage-range of TCAs that address at least one of the 'social-dumping'-relevant topics highly 

varies between the sectors: from the 100% in the ‘Building and woodwork’-sector to the ‘poor’ 42,3% 

in the Financial and insurance activities (banking, insurance)’-sector. As further discussed in the next 

section ‘Sample selection process and criteria’ (section 2.1.2) these numbers and percentages will 

define the ‘sector’s social-dumping-relevance’-criterion.  

According to Table 2.1, since the year 2016 (2016-2018752 included) no ‘social dumping’-relevant TCAs 

have been signed neither in the ‘metal industry’ (in 2015 one only, - ThyssenKrupp), nor in the sector 

‘energy and water supply/waste management’. But as shown in the detailed TCA content-analysis on 

the basis of TCA ‘Sample 1’ in section 2.1.4, these numbers are not entirely right and up-to-date 

because for these two sectors the EC official filter and keyword classification system is apparently not 

updated753. This is one of the cases where after initially relying on the EC official filter and keyword 

classification system the detailed TCA content-analysis has gone beyond the EC official ‘pre-setting’.   

                                                           
751 See also Table 2.2 of section 2.1.2 that shows that 72,13% of the 305 TCAs containing 
“EC_official_TCA_interactive_database” address at least one of the three 'social dumping'-relevant topics (220 
TCAs out of the total 305); - hence, a very similar share. 
752 The EC official ‘filter and classification’ setup does not yet include TCAs signed and/or adopted in the current 
year 2019.  
753 In practice, the most recently signed TCAs in these two sectors cannot be found in the 
“EC_official_TCA_interactive_database” when applying the filter and keyword ‘sector’ but it is possible to find 
them by applying the ‘filter’ ‘signatory year’. 
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For exploring and examining the TCAs’ ‘social dumping prevention’-Purpose and –Potential, it has been 

chosen to apply a detailed ‘one-by-one’ qualitative content-analysis of existing TCAs. It is clear that 

due to obvious ‘feasibility reasons’, far not all 259 TCAs of the in Table 2.1 analysed 

‘TCA_sector_sample’ can be analysed ‘one-by-one’ (it would by far exceed this Ph.D. thesis’ scope and 

time and space constraints). Hence, the 259-TCAs-counting ‘TCA_sector_sample’ has to be significantly 

‘restricted’. The next section 2.1.2 ‘Sample selection process and criteria’ extensively illustrates and 

explains the selection criteria used to extract ‘Sample 1’ and ‘Sample 2’ out of the 259-TCAs-counting 

‘TCA_sector_sample’. 

 

2.1.2. Sample selection-process and -criteria  

 

In order to restrict the number of TCAs that will then be analysed ‘one-by-one’ throughout the detailed 

empirical qualitative TCA content analysis of the next sections, in a first step, following two selection-

criteria (two so-called ‘sector-specific sample-selection-criteria’) referred to the findings of Table 2.1 

are applied:  

-  ‘sector representativeness criterion’: only TCAs of sectors that represent more than 10% of 

signed and adopted TCAs are taken into account. The logic behind this choice is to limit the 

analysis to sector that are ‘representative’ for having TCAs signed; 

-  ‘TCA sector’s social-dumping-relevance criterion’: only sectors where at least 70% of the 

signed and adopted TCAs address at least one of the three illustrated ‘social dumping relevant’-

topics; 

According to Table 2.1, ‘only’ following 4 sectors contemporaneously fulfil these two ‘sector-specific 

sample-selection-criteria’: ‘Building and woodwork’, ‘Chemicals’, ‘Energy and water supply; waste 

management’ and ‘Metal industry’. Note that the sector ‘Financial and insurance activities - banking, 

insurance’ fulfils the ‘sector representativeness criterion’ (10,04% of all total 259 TCAs of the 

‘TCA_sector_sample’) but does not fulfil ‘sector’s social-dumping-relevance criterion’ (only 42,3% of 

the TCAs in this sector address at least one of the three ‘social dumping relevant’-topics – actually 

represents the lowest ‘sd relevance’-share across all sectors, - cf. Table 2.1).  

In line with the two applied ‘sector specific sample selection criteria’, MNEs of these four sectors (or 

rather the signatory parties of MNEs of these four sectors) are the most active in signing and adopting 

TCAs (cf. ‘sector representativeness criterion’) and the TCAs signed in these four sectors to a large 

extent address ‘social dumping relevant’-topics (cf. ‘sector’s social-dumping-relevance criterion’). 

From the point of view of the signatory parties on the employees’ side, it is interesting to note that 3 

out of the 4 ‘selected’ sectors (namely ‘Chemicals’, ‘Energy and water supply; waste management’ and 

‘Metal industry’) represent sectors that are part of IndustriAll Global Union (or IndustriALL European 
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Trade Union), the global Union formed in June 2012 by the merger of the three former global union 

federations IMF (International Metalworkers' Federation), ICEM (International Federation of Chemical, 

Energy, Mine and General Workers' Unions) and ITGLWF (International Textile, Garment and Leather 

Workers' Federation)754.  

A next ‘selection criterion’ that has been applied for further restricting the ‘TCA_sector_sample’ to 

TCAs that are strictly relevant for the present analysis, is the criterion that all TCAs that are further on 

considered have to be currently still ‘in force’. This might potentially exclude ‘(hidden) social dumping’-

relevant TCAs that have been signed and adopted in the past and have not been renewed. Still, as 

these TCAs were evidently not renewed and/or are not in force any more, means that ‘something went 

wrong’, the respective TCA and its provisions could not be ‘held in force’ or did not want to be ‘held in 

force’ (or that the TCAs’ provisions were simply not up-to-date anymore). Hence, in the author’s view, 

an analysis that aims at ‘catching’ the up-to-date current situation of TCAs, Agreements that are not in 

force anymore can, in fact, be neglected. Furthermore and strictly linked to the ‘fourth selection 

criterion’ described in the next subparagraph, the fact that the share of sd-content-relevant TCAs in 

regard to the respective ‘Sum of TCAs’ (cf. column 6 of Table 2.2 – next page) is very similar between 

the statistical whole population ‘All TCAs’ and the ‘All TCAs in force-sample’ (72,13% and 73,15% 

respectively), indicates that the (statistical) distribution of TCAs that actually address at least one of 

the three ‘social dumping’-relevant topics in the “All TCAs in force”-sample is very similar to the 

distribution of TCAs that actually address at least one of the three ‘social dumping’-relevant topics in 

the ‘whole population’ (= “All TCAs of the ‘EC_offcial_TCA_interactive_database’”). This indicates that 

there are no potentially unobserved peaks in the number of TCAs that address at least one of the three 

‘social dumping’-relevant topics between the population and the ‘All TCAs in force-sample’ (such 

‘unobserved peaks’ would significantly diminish the “All TCAs in force”-sample’s statistical 

representativeness755 in respect to the ‘population’).  

A fourth selection criterion (beyond the two ‘sector-specific sample-selection’-criteria and the ‘(still) 

in force’-criterion) is the TCA-content’s ‘social dumping’-relevance: only TCAs that actually address at 

least one of the three highlighted ‘social dumping’-relevant topics, are considered and analysed ‘one-

by-one’ in the detailed TCA-content-analysis. As the detailed TCA-content-analysis examines TCAs’ 

‘social dumping prevention’-Purpose and -Potential, it is straight forward to consider only TCAs that 

actually also have the basic, fundamental requirements to be able do so, - hence, TCAs that address, 

in fact, at least one of the three ‘social dumping’-relevant topics756. 

                                                           
754 Note that most IndustriALL Global Union affiliates are also members of the IndustriAll - European Trade Union. 
Although they are separate organisations, both cooperate on issues of common interest. 
755 In regard to the here analysed ‘social dumping prevention’-Purpose and –Potential of TCAs.  
756 hence, they fulfil the four criteria elaborated in the previous paragraphs of this section 2.1.2. 
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As the summarizing Table 2.2. reveals, in the the ‘official_TCA_interactive_database’ (and obviously 

also in the ‘TCA_sector_sample which ) there are in total 87 TCAs that satisfy following 4 criteria at the 

same time:  

1. are part of a ‘TCA-representative’ sector (first ‘restricted_sample’ selection criterion) 

2. are part of a ‘social-dumping’-relevant TCA signing sector (second ‘restricted_sample’ 

selection criterion) 

3. are currently ‘still in force’ (third selection criterion) and  

4. actually address ‘social dumping relevant’-topics = ‘social dumping relevant content’-criterion 

(fourth ‘restricted_sample’ selection criterion) 

This sample of 87 TCAs is denominated “restricted_TCA_sample”757 where ‘restricted’ means that the 

TCAs of the respective sample are ‘in force’ (selection criterion 3) and part of a ‘social dumping-

relevant and TCA representative’-sector (selection criteria 1 and 2) and have a ‘social dumping 

relevant’-TCA-content758 (selection criterion 4). Transnational Company Agreements that fulfil the 

three selection criteria 1, 2 and 4 are hereinafter summarized with the term ‘social dumping relevant 

TCAs’ (or, abbreviated, ‘sd-relevant TCAs’). TCAs that fulfil the selection criterion 4 are denominated 

‘sd-relevant content’ TCAs. 

Table 2.2. Number of existing TCAs that address ‘social-dumping relevant’-topics by different 
(potential) samples  
 

Sample (by EC 
official database 
‘filters’ and 
‘keywords’) 

‘Social dumping relevant’-topics addressed by TCA  Totals 

 “Wages and 
benefits” 

“H&S/worki
ng 
environment
” 

“Transfer, 
subcontracti
ng and 
outsourcing”  

At least one of 
the three 
‘social 
dumping 
relevant’-
topics 
addressed759 

share of 
TCAs 
addressing 
sd-relevant 
topics760 in 
regard to 
the 
respective 
‘TCA Sum’ 
[%] 

TCA Sum 
[absolute 
numbers] 

“All TCAs” (= whole 
population) 

123  161  141  220 72,13% 305 

“All TCAs ‘in force’” 88  118  96  158 73,15% 216 

                                                           
757 The full denomination of the “restricted_TCA_sample” would be “in_force_sd_relevant_TCA_sample” where 
the term ‘sd-relevant’ (without specification ‘sector’ or ‘content’) includes the three selection criteria 1, 2 and 4. 
758 note that in the extended sample denomination ‘“in_force_sd_relevant_TCA_sample”,  
759 = sd-relevant TCA content and in combination of the other 3 selection criteria ‘restricted’. 
760 = ‘sd-relevant content’ TCAs. 
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“TCAs ‘in force’ and 
‘sd-relevant and TCA 
representative’-
sector” 

   87 [23 
(building); 16 
(chemicals); 
15 (energy); 
33 (metal)] 
‘restricted 
TCA sample’ 

80,56%761  108762  

“limited EU-EEA”: 
TCAs ‘in force’ and 
‘sd relevant’-sector 
and ‘TCA 
representative’-
sector’ and with 
‘geographical scope 
of application’ 
limited to EU-EEA 
Area 

8 [0 
(building); 2 
(chemical); 0 
(energy); 6 
(metal)] 

15 [4 
(building); 3 
(chemicals); 
4 (energy); 4 
(metal)] 

13763 [1 
(building); 4 
(chemicals); 
5 
(energy764); 
3 (metal)] 

23 [4 
(building); 6 
(chemicals765); 
7 (energy); 6 
(metal)] 
= applied 
‘Sample 1’ 

63,89%766 36 [5 
(building)
; 10 
(chemical
s); 8 
(energy) 
13 
(metal)] 

“strongly sd-
relevant”: 
TCAs ‘in force’ and 
strongly sd-relevant 
(only the two sectors 
‘Building and 
woodwork’ and 
‘chemicals’) 

   39 [23 
(building); 16 
(chemicals)] 
= not chosen 
sample 

  

“Most recent”: TCAs 
‘in force’ and sd-
relevant767 and 
signed 2016-2018;  

   14768 
= not chosen 
sample 

  

“most recent 
limited”: TCAs ‘in 
force’, signed  2016-
2018 and sd-
relevant; ‘Energy and 
water supply’-sector 
EXCLUDED; Solvay 
2017 (C.) EXCLUDED 

8 [3 
(building); 4 
(chemicals); 
1 (metal)] 

9 [4 
(building); 3 
(chemicals); 
2 (metal)] 

7 [3 
(building); 2 
(chemicals); 
2 (metal)] 

10 [4 TCAs 
from sector 
‘Building and 
woodwork’; 4 
‘Chemicals’; 2 
‘Metal 
industry’]  
= applied 
‘Sample 2’ 

  

                                                           
761 Note that by definition – due to the sample selection criteria- expected to be > 70% (but: not necessarily > 
70% because there is a hypothetical and theoretical possibility that the sample of TCA that are ‘not any more in 
force’ represent and include a disproportionately high share of TCAs that address at least one of the three 
illustrated ‘social dumping relevant’-topics (or: TCAs with ‘sd-relevant’-content); 
762 87 TCAs: 24 (building); 21 (chemicals); 19 (energy); 44 (metal). 
763 As the forthcoming analysis will show, only 11 TCAs of Sample 1’ address the specific aspects ‘Subcontracting’ 
and or ‘outsourcing’ (without the aspect ‘transfer (of undertakings).  
764 Note that 2 of the 5 TCAs in the energy sector address merely the ‘transfer (of undertakings)’-aspect which is 
here not considered as ‘social dumping’-relevant issue.  
765 Of which 4 signed by Solvay.  
766 This rather ‘small’ percentage reveals that a disproportionately low share of TCAs that address at least one of 
the three illustrated ‘social dumping relevant’-topics (or: TCAs with ‘sd-relevant’-content) has its specific 
geographical scope of application limited to the EU-EEA (area).  
767 according to the pre-existing official EC ‘filters and classification’-setup PLUS beyond the official EC filter 
system deliberately updated by the author. 
768 2016: 1 (building); 0; 1 (energy, extra added – ENI); 0; 2017: 2 (building); 3 (chemicals); 1 (energy, extra added 
- Engie); 2 (metal, extra added – PSA 2017 and Safran 2017); 2018: 1 (building); 2 (chemicals); 1 (energy, extra 
added -EDF; 0;]. 
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because full version 
of TCA missing 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and ‘extracted’ samples (EC 
official ‘Database on transnational company agreements’ retrieved on: 
https://ec.europa.eu/social/main.jsp?catId=978&langId=en) (adopting the pre-existing EC-database official 
filters and TCA-classifications).  
 

Analysing ‘one-by-one’ the texts, provisions and signatory circumstances of 87 single, different 

Transnational Company Agreements exceeds the scope and ‘feasibility’ of the present research. Thus, 

the TCA sample size has to be further restricted and beyond the ‘TCA-sector-representativeness’-

criterion, the ‘sector social-dumping-relevance’-criterion, the ‘TCA in-force’-criterion and the ‘sd 

relevant content’-criterion also another selection criterion has to be applied (in order to further restrict 

the TCA sample and so to be able to conduct the detailed ‘one-by-one’ TCA content-analysis).  

It turns out to be rather complicated to select a further selection-criterion, because any further 

‘selection criterion’ applied, excludes (at least potentially) rather relevant information – here the three 

‘further sample selection Alternatives’: 

1. if the choice is limited to the only EU-EEA scope of application of TCAs, which would be 

perfectly in line with the ‘hidden social dumping’ discourse and analysis of the previous two 

Essays of this Ph.D. thesis, a large part of TCAs in the resulting sample (corresponds to ‘Sample 

1’ in Table 2.2) are TCAs signed and/or renewed before or in the year 2010769 and hence, rather 

‘old’ TCAs without catching the newest developments770. Furthermore, the ‘EU-EEA limitation’-

                                                           
769 Notable 70% (16 TCAs out of 23) of the TCAs in the resulting sample (= ‘Sample 1’) are signed before or in 
2010. This does preclude to ‘catch’ the most recent TCAs that are mostly signed by GUFs at the global level and 
with global scope (at least in regard to ‘social-dumping’-relevant sectors – cf. section 2.1.4). While EWCs were, 
in fact, rather active in signing ‘social dumping’-relevant TCAs in the in the time period 1999-2010 (cf. TCAs 
analysed in section 2.1.3 that examines the TCA ‘Sample 1’), the most recent, sd-relevant TCAs are mainly signed 
by GUFs and/or the respective ‘Global Forum’ etc. and mostly have a global scope (cf. respective section 2.1.4 
and section 2.2 that analyse the TCA ‘Sample 2’). 
770 On the other hand, the ‘history’ of TCAs is rather important because they often do not have an explicit duration 
or have an indefinite duration (as for instance Engie’s TCA 2017, Engie’s TCA 2016, ABB’s TCA 2009, the rather 
‘old’ General Motors’ TCA 2002, Ford’s TCA 2003, Bouygues’ TCA 2001, Lhoist’s TCA 2002, Marazzi’s TCA 2001, 
Besix’s TCA 2017, Vinci’s 2017 TCA, Stora Enso’s 2018 TCA , Essity’s TCA 2018 – for more concrete examples on 
TCAs’ duration consult the respective Annex ‘Duration of TCAs’). Actually most TCAs of the TCA ‘Sample 1’ that 
by definition includes only TCAs that are ‘still in force’ have an ‘indefinite duration’. ‘Indefinite TCA duration’ 
means that they remain valid and do not have to be renewed and/or replaced. In this sense, also a rather ‘old’ 
TCA can, in fact, be still in force and relevant (like Ford’s TCA 2003 for instance). Furthermore, it is probable that 
MNEs with a high propensity (and corporate culture) to sign a TCA, will have signed a relevant TCA in ‘early TCA-
years’  (even if, as already discussed, TCAs’ depth and ‘strength’ has generally – positively- evolved over the three 
decades that they exist,- cf. Krause, 2018:327 that  argues that “since the year 2000, GUFs have put increasing 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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choice structurally restricts the analysis to almost exclusively EWC-signed TCAs771. This 

represents a ‘problem’ and shortcoming because the different ‘nature’ of the signatory party 

on the employees’ side is one of the ‘efficiency factors’ that potentially influences the 

respective TCA’s implementation, impact and effectiveness and is, in fact, one of the TCA-

aspects analysed in section 2.2 of the present Part 2 of Essay 3 for further assessing TCAs’ ‘sd 

prevention’-Potential. Furthermore, as shown by the Table in the Annex ‘TCAs by geographical 

scope’ also all other TCAs ‘in force’ and with ‘sd-relevant’-content772 that are not explicitly 

restricted to the only EU-EEA area, also (indirectly) apply to and include the EU-EEA area, 

because as the mentioned Table shows, any ‘social dumping’-relevant TCA ‘in force’ has either 

a ‘global’, ‘EU-EEA’ or ‘Europe and Central Asian’ geographical scope. Thus, the EU-EEA area is 

considered in any way by all of these three ‘TCA geographical scope’-categories (cf. Table in 

the Annex ‘TCAs by geographical scope’). Another critical argument ‘against’ the ‘EU-EEA-

limitation’ is the fact that as Table 2.2. reveals, a disproportionately low share of TCAs that 

address at least one of the three illustrated ‘social dumping relevant’-topics773  has its specific 

geographical scope of application limited to the only EU-EEA (‘only’ 63,89%). 

2. If the choice is limited to the only ‘strongly social dumping’-relevant sectors, hence sectors, 

where at least 80% of the signed and adopted TCAs address at least one of the three illustrated 

‘social dumping relevant’-topics, the very ‘TCA-singing’-relevant ‘Metal industry’-sector is 

excluded even if it alone already accounts for more than one fourth of all signed and adopted 

TCAs (precisely, 25,48% - cf. Table 2.1). It is very difficult (and risky) to leave such a ‘TCA-

singing’-relevant sector away. Furthermore, the resulting sample still counts 39 TCAs, which 

represent a rather high number for a ‘one-by-one’ detailed qualitative content analysis, - 

especially on the background that only 2 sectors which together not even represent one fourth 

of all TCAs (precisely, 24,71%) are thereby included and considered.  

3. If the choice is limited to the only ‘most recent’ TCAs signed between the year 2016 and 2018, 

there exists a serious risk to ‘involuntarily’ exclude potentially highly sd-relevant ‘still in force’ 

TCAs signed and/or renewed before the ‘cut-off date’ 2016 (note that most TCAs have an 

                                                           
emphasis on the implementation and follow-up procedures because they were not fully satisfied with the real 
impact of the ‘first generation of IFAs’”; cf. also IndutriALL, 2012, Hadwiger, 2015:89ff. and Fornasier, 2015:295 
for two slightly differing analyses on the different ‘generations’ of IFAs). 
771 In practice, 15 TCAs of the total 23 TCAs of the TCA ‘Sample 1’ are signed by EWCs (and sometimes by some 
co-signatory party); - only 8 TCAs is instead not signed by the respective EWC but by the ETUC (cf. Bouygues’ TCA 
2001), the EMCEF (Total’s TCA 2004 and ENI’s TCA 2004), by IndustriALL and EPSU (GDF Suez’s TCAs of 2012 and 
of 2014), by EPSU (Suez Environment’s TCAs 2014 and 2015), the Corporate Office of the European Committee 
of IG Metall (Valeo’s TCA 2012).  
772 Remember that ‘sd relevant’-content means that the TCA addresses at least one of the three ‘social dumping’-
relevant topics. 
773 Or: TCAs with ‘sd-relevant’-content 
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indefinite duration and often are valid until one signatory party wants to rescind the TCA 

and/or re-negotiate its provisions). The ‘history’ of TCAs is, in fact, rather important because 

these Agreements often do not have an explicit duration or have, in fact, an explicit ‘indefinite 

duration’774 (as for instance a myriad of TCAs like ABB’s TCA 2009, General Motors’ TCA 2002, 

Ford’s TCA , Lhoist’s TCA 2001 and Marazzi’s TCA 2001 of the TCA ‘Sample 1’ analysed in the 

next section 2.1.3 or Besix’s TCA 2017, Vinci’s 2017 TCA, Stora Enso’s TCA 2018 and Essity’s 

TCA 2018 of TCA ‘Sample 2’ analysed in section 2.1.4 and section 2.2775). Hence, they remain 

valid and do not have to be renewed. In this sense, also a rather old TCA can, in fact be 

currently relevant (even if, as already discussed, TCAs’ depth and ‘strength’ has generally – 

positively- evolved over the three decades that they exist,- cf. Krause, 2018:327 that  argues 

that “since the year 2000, GUFs have put increasing emphasis on the implementation and 

follow-up procedures [cf.] because they were not fully satisfied with the real impact of the first 

generation of IFAs; cf. IndustriALL, 2012, cf. also Hadwiger, 2015:89ff. and Fornasier, 2015:295 

for two slightly differing analyses on the different ‘generations’ of IFAs). 

 

CHOSEN APPROACH:  

In order to keep in line with the in Essay 1 developed concept ‘hidden social dumping’ and the in Essay 

2 examined phenomenon ‘hidden social dumping within the European Union’, the TCA content-

analysis in section 2.1.3 of the present Essay 3 will only consider social dumping relevant TCAs that are 

in force AND whose ‘geographical scope of application’ is explicitly limited the only EU-EEA area, hence, 

for the next section 2.1.3 the ‘further sample selection Alternative 1’ (cf. previous paragraph) has been 

chosen (which corresponds to the TCA ‘Sample 1’ of Table 2.2).   

Thus, the next section 2.1.3 assesses whether TCAs have the actual Purpose (and possibly also the 

actual Potential) to contrast and prevent ‘hidden social dumping’ within the EU-EEA area by analysing 

the content of the 23 TCAs of ’Sample 1’ in detail ‘one-by-one’.  

As already argued, one can imagine and hypothesise that by restricting the analysis to TCA whose 

geographical scope of application is limited to the only EU-EEA area, beyond the ‘problems and 

shortcomings’ listed in point 1 of the previous paragraph (cf. ‘further sample selection Alternative 1’), 

it seems already clear that due to the ‘reference standards’ related to in the TCA texts and provisions 

(mostly minimum ILO Core labour standards and Conventions and similar ‘basic’ minimum standards, 

like OECD etc.) and due to the mostly ‘not enforcing and not binding language’ used (cf. findings of 

next section 2.1.3), no real ‘social dumping prevention’-Potential of TCAs can be expected, - at least 

                                                           
774 Or “unlimited” duration-period as for instance the GDF Suez’ TCA 2014 (cf. analysis of the TCA ‘Sample 1’ in 
section 2.1.3).  
775 Note that, on the other hand, EDF’s 2018 ‘Global framework agreement on the EDF Group's corporate social 
responsibility’ has an explicit duration of 4 years.  
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not in regard to the specific EU-EEA area where workers’ rights and labour standards and conditions 

are ‘already’ relatively and comparatively high. Still, on global level and/or in regard to other 

‘economically less developed’ geographical areas and regions outside Europe and or the OECD 

countries, at least some ‘social dumping prevention’-Potential of TCAs can be and is indeed expected. 

That is the reason why: 

- The TCAs’ ‘social dumping prevention’-Purpose is analysed on the basis of both applied TCA 

samples – ‘Sample 1’ (limited to the EU-EEA geographical scope of TCAs) in the next section 

2.1.3 and ‘Sample 2’ (‘most recent’ TCAs signed between the year 2016 and 2018 not restricted 

to the EU-EEA area – cf. sample selection Alternative 3 in the previous paragraph) in section 

2.1.4.;  

- The TCAs’ ‘social dumping prevention’-Potential, on the other hand, is exclusively analysed on 

the basis of ‘Sample 2’ (cf. section 2.1.4 and section 2.2) and not on ‘Sample 1’ which, on the 

ground of the findings of the next section 2.1.3 is considered ‘pointless’776; 

Hence, beyond TCA ‘Sample 1’ another, further sample is used in which the TCAs are not restricted 

according to their geographical scope of application: applied TCA ‘Sample 2’, the sample of the ‘most 

recent’ TCAs signed in the years 2016 to 2018, is chosen (cf. ‘further sample selection Alternative 3’ in 

the previous paragraph).  

As already argued, the main reason is to restrict the 87 TCAs counting ‘restricted_TCA_sample’ without 

losing relevant information or by minimizing the loss of relevant information. Given that the in section 

2.1.3 analysed ‘Sample 1’ already provides important insights to ‘TCAs’ history’ (one of the main 

‘shortcomings’ of ‘Sample 2’, - cf. point 3 in the previous paragraph) and given that one of the main 

objectives of the present analysis of Essay 3 is to catch TCAs’ recent ‘trends’ as well as to (necessarily) 

analyse TCAs’ ‘social dumping prevention’-Purpose and Potential in regard to the global level (on the 

global level the TCAs’ ‘social dumping prevention’-Potential is, in fact, expected to exist) the ‘most 

recent’, sd-relevant TCAs that are ‘still in force’ and signed in the time period 2016-2018777 (cf. ‘further 

sample selection Alternative 3’ of the previous paragraph) has been chosen as to represent applied 

‘Sample 2’ on which the analyses of section 2.1.4 and section 2.2 are based on.  

                                                           
776 If the TCAs’ content and the reference standards are not meaningful at all for the EU-EEA area and TCAs thus 
do not even have any social dumping prevention’-Purpose in respect to the EU-EEA area, it is ‘useless’ to examine 
the TCAs’ ‘sd-prevention’-Potential for this specific EU-EEA area, because having at least some ‘sd prevention’-
Purpose is a precondition for possibly having ‘sd prevention’-Potential. 
777 Also denominated “applied_restricted_2016-2018_signed_TCA_sample” or 
“applied_restricted_most_recent_TCA_sample” (= applied ‘Sample 2’).  
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It is crucial to note, that due to space and time constraints and due to ‘argumentation-homogeneity’ 

reasons the applied TCA ‘Sample 2’ deliberately EXCLUDES the sector ‘energy and water supply; waste 

management’778. 

Furthermore, in defining the applied ‘Sample 2’ (11 TCAs, but actually only 10 TCAs because one official 

TCA text is missing in the ‘EC official TCA database’), the author of the present research has not only 

relied on the EC official pre-existing ‘filter and classification’-system, because as the actual research 

process and the ‘intensive use’ of the “EC_official_TCA_interactive_database” has shown, especially 

several new TCAs are included in the “EC_official_TCA_interactive_database” [305 TCAs] but not yet 

assigned to the EC official specific keywords, ‘categories’ and filters. This is the specific case of the two 

metal industry TCAs, PSA 2017 and Safran 2017, which are not yet assigned to the EC official sector-

filter ‘Metal industry’ but have been deliberately added to ‘Sample 2’ by the author (cf. Table 2.2)779. 

To sum up, the next two subsections, analyse how the 23 TCAs of the applied TCA ‘Sample 1’ (section 

2.1.3) and how the 10 TCAs of the applied TCA ‘Sample 2’ (section 2.1.4) address and treat the three 

‘social dumping relevant’-topics ‘Wages and benefits’, ‘H&S/working environment’ and ‘Transfer, 

subcontracting and outsourcing’ in order to asses TCAs’ ‘social dumping prevention’-Relevance: 

- Section 2.1.3 examines whether “TCAs have the actual Purpose to contrast and prevent hidden 

social dumping within the specific EU-EEA area” by analysing the content of the 23 TCAs of 

‘Sample 1’ in detail ‘one-by-one’; 

- Section 2.1.4 examines whether “TCAs have the actual Purpose and Potential to contrast and 

prevent (hidden) social dumping on the global level” by analysing the content of the 10 TCAs 

of ‘Sample 2’ in detail ‘one-by-one’;  

Given that the TCA-provisions’ labour standards have a ‘derivative’ character (cf. Krause, 2018:331 and 

present section 1.2) and are thus linked to pre-existing (labour) standards that have been developed 

already beforehand by international institutions, the detailed ‘one-by-one’ TCA content-analysis of 

section 2.1.3 and 2.1.4, in practice examines to which pre-existing (labour) standards the ‘social 

dumping’-relevant TCA-provisions refer to and with what emphasis and with what commitment (strong 

‘language commitment’ vs. rather weak and generic ‘provision-wording’ and commitment etc.).  

 

 

                                                           
778 in practice, also including the sector ‘Energy and water supply; waste management’ would add other 3 sd-
relevant TCAs signed in the time period 2016-2018 to the analysis; - they could be considered and included to 
the analyses in the course of a future research project. 
779 Note that in theory also the three sd-relevant TCAs from the sector ‘energy and water supply; waste 
management’ (Engies’s TCAs of 2016 and 2017 and EDF’s TCA 2018) would have been to be added ‘extra’ and on 
purpose by the author, but as illustrated, this sector is EXCLUDED from the applied ‘Sample 2’.  
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2.1.3. TCA ‘Sample 1’: Do TCAs have the actual Purpose to contrast and prevent hidden social 

dumping within the specific EU-EEA area?  

 

SUBTITLE:  

Detailed qualitative content-analysis of the 23 TCAs of the applied TCA ‘Sample 1’ 

(‘applied_restricted_EU-EEA_TCA_sample’) for assessing whether TCAs (their provisions and 

content) have the actual Purpose to contrast and/or prevent ‘hidden social dumping’ within 

the EU-EEA area 

 

In order to be able to accurately assess whether TCAs have the Purpose to contrast and prevent ‘hidden 

social dumping’ within the EU-EEA area, it is useful and necessary to not only examine whether and 

how many TCAs address ‘social dumping relevant’-topics and issues (as examined in the respective 

section 2.1.1 of the present Essay 3) but also how they address them. The aspect ‘How’ TCAs address 

the ‘sd relevant’-topics is analysed by examining the formulation, wording780 and the ‘language’ 

(strong/binding or rather soft) used in the respective provisions (which demonstrates the ‘force’ and 

‘insistence’ of TCA provisions) and by examining the ‘reference standards’ to which TCAs refer (cf. 

TCAs’ ‘derivative character’ examined in Krause, 2018:331 and in section 1.2 of Part 1 of the present 

Essay 3).  

In the next subsections these two TCA aspects are summarized in the columns 2 (TCAs ‘reference 

standards’) and 3 (wording and ‘language’ used) of the Table 2.4. (in regard to the specific topic ‘Wages 

and benefits’) and of the Table 2.5. (in regard to the specific topic ‘H&S’). The aspect ‘How’ TCAs 

address the ‘sd relevant’-topic ‘Transfer, subcontracting and outsourcing’ is examined in a slightly 

different way but always relying on the wording and ‘language’ used in the respective provisions (note 

that the examination of the aspect ‘reference standards’ of subcontracting-addressing-provisions is 

structurally omitted).  

As already illustrated, the analysis of TCAs’ so-called ‘Enforcement tools’ (implementation mechanism, 

monitoring, dispute resolution, sanction system) and the information and dissemination of TCAs their 

provisions which regards TCAs’ ‘sd prevention’-Potential and is exclusively examined in regard to 

‘Sample 2’ from section 2.1.4 onwards (section 2.1.4 and whole section 2.2). 

                                                           
780 Hadwiger (2016:23-37) in his Chapter 3 (p. 23-37) identifies the need to use clear and comprehensive language 
and argues that the case studies evaluated in his research “support this claim and provide arguments for further 
strengthening of the wording in GFAs [here TCAs]” (in his specific case in particular with regard to the application 
of the agreement to global supply chains, -cf. respective section of 2.1.3 and sections 2.1.4 and 2.2 of this Essay 
3). 
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To sum up, the present section analyses the actual content (TCA-texts and provision) of the 23 TCAs 

of ‘Sample 1’ (= the ‘applied_restricted_EU-EEA_TCA_sample’) in detail and ‘one-by-one’ in regard to 

the three ‘social dumping relevant’-topics ‘Wages and benefit’, ‘H&S/working environment’ and 

‘Transfer, subcontracting and outsourcing’ (cf. the respective homonymous subsections). In each 

subsection, a first assessment will always answer the question ‘How many’ TCAs of ‘Sample 1’ actually 

address the respective ‘sd relevant’-topic. A second assessment then regards the aspect ‘How’ the 

respective ‘sd relevant’-topic is addressed.  

In order to better understand the detailed TCA content-analysis, it is useful to first circumscribe the 

actual composition of the TCA ‘Sample 1’, which is illustrated in Table 2.3. 

 
Table 2.3 General characteristics of the 23 TCAs of the applied TCA ‘Sample 1’ – Composition of ‘Sample 
1’  
 

MNE Title Employees’ 
signatory party 

Employer signatory 
partner 

Main topic HQ 

BUILDING AND WOODWORK [4] 

Bouygues; 
2001 

European Social 
Charter  

 ETUC781, Repr. of 
the European 
Confederation of 
Executives and 
Managerial Staff 
(CEC)  

Chairman of 
Bouygues, Secretary 
of the European 
Council for Dialogue, 
Secretary of the 
Group Council for 
France; 

Fundamental 
social rights 

France 

Etex, 2010 Health, Safety 
and 
Environment on 
the workplace 
Charter  

Etex EWC 
representatives 

Etex Group Health and 
safety, 
environment, 
social 
dialogue, 

Belgium 

Lhoist, 2002 Charter on 
subcontracting 

not assessable not assessable Subcontracting 
(secondary 
topic: H&S)  

Belgium 

Marazzi782, 
2001 

Declaration of 
intent - Joint 
Initiatives on 
Health and 
Safety 

European Works 
Council, national 

Management of 
Marazzi Group 

H&S (main 
topic) 

Italy786  

                                                           
781 European Confederation of Trade Unions (ETUC).  
782 Ceramics/Ceramic tile industry; since 2012 controlled by the American Group ‘Mohawk Industries’ with HQ in 
Calhoun, in Georgia, USA. 
786 Sassuolo (MO); in 2012 acquired by American group Mohawk. 
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unions: FULC783-
MCA784-UGT785  

CHEMICALS [6] 
 

Hartmann 
1999 

A Charter signed 
between the 
management of 
the PAUL 
HARTMANN AG 
and the EWC 

EWC Paul Hartmann AG  Fundamental 
social rights 

Germany 

Solvay 2008 Charter on 
sustainable 
development 
and corporate 
social 
responsibility  

Secretaries of the 
EWC 

President of the 
Executive Committee 
of Solvay Group 

Sustainable 
development 
and CSR 

Belgium 

Solvay 2003 Guidelines on 
Social Policy in 
Joint Ventures  

Secretary of the 
EWC 

President of the 
Executive Committee 
of Solvay Group 

Social policy in 
joint ventures 
(what does 
this mean?) 

Belgium 

Solvay 2002 Group' practices 
on health and 
safety of the 
personnel  

Secretary of the 
EWC 

President of the 
Executive Committee 
of Solvay Group 

H&S Belgium 

Solvay 1999 Group’s practice 
for 
subcontracting  

EWC - Secretary 
of the European 
Works Council  

President of the 
Executive Committee 
of Solvay Group 

Subcontracting 
(secondary 
topic: H&S) 

Belgium 

Total 2004 European 
agreement – 
social platform  

EMCEF787, 
CEC/FECCIA, 
FECER 

Director of Human 
Resources and 
Communications for 
Total SA 

Social dialogue  France 

ENERGY AND WATER SUPPLY; WASTE MANAGEMENT [7] 

                                                           
783 FULC (Federazione unitaria lavoratori chimici), born in 1973 by the then ‘fusion’ of FILCEM-CGIL (Federazione 
italiana lavoratori della chimica, dell'energia e delle manifatture; – since 2009 FILCTEM due to 2009 fusion of 
Filcem and FILTEA), FEMCA-Cisl (Federazione energia, moda, chimica e affini and UILCID-UIL (since 1999 Uilcem 
- Unione italiana lavoratori della chimica, dell'energia e del manifatturiero). Actually stopped operating already 
in the 80s.  
784 MCA-UGT is the Federation of Metal, Construction and Allied sectors of Unión General de Trabajadores, 
affiliated to BWI. Building and Wood Workers' International (BWI) is the global union federation of democratic 
and free trade unions in the building, building materials, wood, forestry and allied industries. Established in 2005 
by a merger of the International Federation of Building and Wood Workers (IFBWW) and the World Federation 
of Building and Wood Workers (WFBW). As of 2006, it has 350 member organisations in 135 countries, 
representing a combined membership of more than 12 million workers.  
785 UGT (Unión General de Trabajadores); major Spanish trade union, historically affiliated with the Spanish 
Socialist Workers' Party (PSOE); 960,000 members (2017) and 86,530 union representatives. 
787 (ex) EMCEF = (ex) European Mine, Chemical and Energy Workers’ Federation; since 2012 part of IndustriALL 
European Trade Union.  
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ENI, 2004788 European 
observatory H&S 

EMCEF789; 
FILCEM-Cgil, 
FEMCA- Cisl and 
UILCEM-Uil 
(representing 
EWC)  

Eni  Health and 
safety 

Italy 

GDF Suez790, 
2014; since 
2015 
company 
denominated 
Engie 

GDF SUEZ 
European 
agreement on 
improving 
quality of life at 
work 

IndustriAll 
Europe, EPSU 
(European Public 
Service Unions) 

GDF Suez CEO Main topic: 
Quality of life 
at work; 
Secondary 
Topics: 
health and 
safety etc… 

France 

GDF Suez, 
2012 

European 
agreement on 
professional 
equality 
between men 
and women 

IndustriALL, EPSU, 
CEC European 
Managers791, 
negociation body 

CEO of GDF Suez Equality 
man/women 

France 

RWE, 2010 Agreement on 
the application 
of minimum 
standards for 
restructuring in 
the RWE Group 

RWE EWC RWE AG Restructuring  Germany 

Suez 
Environment, 
2015 

Group 
agreement on 
gender equality 
in the workplace 

EPSU, Special 
negotiating body, 
French union 
organizations 

CEO RWE, HRD Equality 
between men 
and women (= 
gender 
equality) 

France 

Suez 
Environment, 
2014 

Group 
agreement on 
fundamental 
principles 
regarding health 
and safety 

EPSU, Special 
Negotiation 
Group composed 
of the national 
trade union 
organisations of 
several 
countries792 

CEO of Suez 
Environment 

H&S (main 
topic) 

France 

                                                           
788 Note: “replaces and nullifies the earlier agreement of 21 June 1996, as well as the regulations of June 1999”. 
789 European Mine, Chemical and Energy Workers Federation, - since 2012 part of IndustriALL European Trade 
Union. 
790 GDF Suez has its origin in 2008 with the merger of ‘Gaz de France’ and ‘Suez’; one of the few players in the 
sector to develop expert skills in both upstream (engineering, purchasing, operation, maintenance) and 
downstream (waste management, dismantling) activities; since 2015 company denominated ‘Engie’; headed by 
Isabelle Kocher, who has strongly transformed the company since 2016, notably by deciding to exit coal activities 
and by investing massively in renewable energies and energy transition services.  
791 European confederation of executives & managers staff (CEC). 
792 France, Belgium, Netherlands, Germany, United Kingdom, Italy, Spain, Poland, Czech Republic, Sweden, 
Finland, Luxembourg.  
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Veolia793, 
2012 

Letter of 
commitment 
from the 
General Human 
Resources 
Management 
and the 
members of the 
Bureau of Veolia 
environment's 
EWC 

European Works 
Council and 
appointed 
members from 
the Health and 
Safety Prevention 
Committee 

Deputy Human 
Resources Director at 
Veolia Environment 

H&S at work France 

METAL INDUSTRY [6] 

ABB, 2009 European 
Appendix to ABB 
Social Policy794 

EWC (ABB 
Employees 
Council Europe) 

ABB HR policy Switzerland 

EADS795, 2011 
‘Success-
sharing plan’; 
(since 2013 
Airbus Group 
SE)796 

Group 
Agreement for 
the 
Implementation 
of a Success-
Sharing Plan 
within the EADS-
NV Group 

EADS EWC and 
unions members 
of the European 
negotiating group 

EADS Wage and 
financial 
participation 
(success 
sharing plan)  

Netherlands; 
now state: 
EU because 
is a SE 

EADS, 2011 
‘remuneration 
of Senior 
Managers’ 
(since 2013 
‘Aibus Group 
SE’)  

Group 
agreement on 
the 
harmonisation 
of the variable 
remuneration of 
Senior Managers 
within the EADS 
Group 

DLRH KBR797 
(Germany), CFDT, 
CFE-CGC, CFTC, 
CGT and FO 
(France), CC.OO, 
MCA-UGT (Spain), 
UNITE the Union 
(UK), EWC 
President & and 
Vicé-president 

EADS N.V. remuneration Netherlands, 
now EU 
(because 
company 
form ‘SE’) 

Ford, 2003 Ford of Europe 
and the Ford 
European Works 
Council (FEWC) 
Agreed upon 
Social Rights and 
Social 
Responsibility 
Principles 

Ford EWC (FEWC) Ford Fundamental 
social rights  

USA 

                                                           
793 Personal note: also Veolia Environment SA: activities in three main service and utility areas traditionally 
managed by public authorities – water management, waste management and energy services.  
794 Note: ‘only’ the appendix to the ABB Social Policy. 
795 Ex-EADS (European Aeronautic Defence and Space Company) 
796 Airbus Group SE since 27.05.2015. 
797 Konzernbetriebsrats der Daimler Luft- und Raumfahrtholding (KBR DLRH). 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

286 
 

GM, 2002 General Motors 
Europe and the 
European 
Employee Forum 
agree on 
Principles of 
Social 
Responsibility 

EWC, EMF (now 
part of IndustriAll 
European trade 
union) 

GM Fundamental 
social rights 

USA 

Valeo798, 2012 Agreement on 
social 
responsibility 

Corporate Office 
of the European 
Committee IG 
Metall, FM / 
CCOO, CFDT, CFE-
CGC, NZZPVP, 
FGTB VASAS, 
SIPTU, HRT 
Sunderland 

Director of Group 
Labor Relations 

Fundamental 
social rights 
and 
sustainable 
development 

France 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 1’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

In the next three subsections exactly these 23 TCAs are analysed ‘one-by-one’ in regard to their 

provisions’ references to ‘Wages and benefits’, ‘H&S/working environment’ (both by analysing the 

actual ‘language’/wording of the provisions and the ‘reference standards’) and ‘Transfer, 

subcontracting and outsourcing’ (in regard to the classification of TCAs’ references to the supply and 

production chain in the four categories illustrated by Hadwiger, 2015: 89-90 and Hadwiger, 2018:152-

153 and also re-called by Marassi 2018:4).  

As Table 2.2. shows, according to the official EC ’filtering and classification’-system, in regard to the 

official EC (and ILO) Database on transnational company agreements, 8 TCAs799 of the 23 address the 

sd-relevant issue ‘Wages and benefits’, 15 TCAs800 of the 23 address the sd-relevant issue 

‘H&S/working environment’ and 13 TCAs of 23801 address the sd-relevant issue ‘Transfer, 

subcontracting and outsourcing’. 

In regard to the sd-relevant topic ‘‘Transfer, subcontracting and outsourcing’ two aspects have to be 

clarified (note that they are valid for both applied TCA samples, ‘Sample 1’ and ‘Sample 2’): 

- As already illustrated in section 2.1.1. in regard of the topic, ‘Transfer, subcontracting and 

outsourcing’, only the aspects ‘Subcontracting’ and ‘outsourcing’ are considered as ‘social 

                                                           
798 French global automotive supplier headquartered in France (listed on the Paris Stock Exchange, - CAC-40 
Index). It supplies a wide range of products to automakers and the aftermarket. 
799 8 TCAs of the 23 address the sd-relevant issue ‘Wages and benefits’: 0 TCAs of the sector ‘Building and 
woodwork’, 2 TCAs of the sector ‘Chemicals’ 0 TCAs of the sector ‘Energy and water supply; waste management’ 
and 6 TCAs of the sector ‘Metal industry’. 
800 15 TCAs of the 23 address the issue ‘H&S/working environment’: 4 TCAs (building); 3 (chemicals); 4 (energy); 
4 (metal). 
801 13 TCAs of the 23 address the issue ‘Transfer, subcontracting and outsourcing’: 1 TCA (building); 4 (chemicals); 
5 (energy); 3 (metal). 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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dumping’-relevant issues, because the aspect ‘Transfer (of undertakings)’ refers to the issues 

‘restructuring’, ‘anticipation of change’ and ‘minimization od eventual consequences’ and is 

here not treated as directly ‘social dumping’-relevant aspect (in practice, in respect to TCA 

‘Sample 1’, 2802 of the 13 TCAs that address the sd-relevant topic ‘Transfer, subcontracting and 

outsourcing’, merely address the aspect ‘transfer of undertakings’, cf. Table 2.6 in respective 

subsection ‘Transfer, subcontracting and outsourcing’ of the present section 2.1.3). 

Hereinafter the terminology ‘Subcontracting and outsourcing’ is used (without the aspect 

‘Transfer’);  

- the ‘social dumping’-relevance of the addressed topic ‘Transfer, subcontracting and 

outsourcing’ (or rather of the sd-relevant topic ‘subcontracting and outsourcing’) is strictly 

linked to and depended on the first two ‘social dumping’-relevant’ topics, because even if a 

specific TCA is ‘binding’ for business partners and suppliers and subcontractors but at the same 

time does not address any of the former two sd-relevant topics, this TCAs’ sd-relevance is very 

limited or non-existent. In other words, if a TCA does not address any of the first two ‘sd 

relevant’-topics (‘Wages’ and/or ‘H&S’), whose guaranteed standards can then be ‘imposed’ 

to the business partners, this specific TCAs is not sd-relevant even if it has, in fact, 

‘subcontracting and outsourcing’-provisions. In practice, none of the 10 TCAs of TCA ‘Sample 

2’, does only address the sd-relevant topic ‘Transfer, subcontracting and outsourcing’ without 

addressing at least one of the other two sd-relevant topics (- cf. column 2 of Table 2.8 in section 

2.1.4 ‘TCA Sample 2: Do TCAs have the actual Purpose and Potential to contrast and prevent 

(hidden) social dumping on the global level?’);   

 

In first line, the present section 2.1.3 examines the texts (international Conventions, Declarations etc.) 

and standards to which the TCAs are referring and the actual formulation of TCA-provisions (wording, 

‘applied language’ etc.) which can be ‘strong’ (obliging to comply) or rather ‘soft’ (disseminational like 

“…tries to comply…” etc.). The author’s assessment whether the analysed TCAs have ‘some’, ‘little’ or 

‘none’ ‘social dumping prevention’-Content, has to be read from a strict ‘EU-EEA hidden social dumping 

‘-perspective; - due to this reason the category ‘explicit sd prevention’-Content has not even been 

assigned.  

 

Wages and benefits 

 

                                                           
802 Total’s TCA 2004 and RWE’s TCA 2010.  
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As Essay 1 of the present Ph.D. thesis has shown, one major aspect of ‘(hidden) social dumping’ is 

‘(hidden) wage dumping’. According to the findings summarized in Table 2.4, 8 TCAs out of the total 

23 TCAs of ‘Sample 1’ (only 35% or little more than one third) address the specific ‘social dumping’-

relevant topic ‘Wages and benefits’ (0 TCAs in the ‘Building and woodwork’-sector, 2 TCAs in the 

‘Chemicals’-sector, 0 TCAs in the ‘Energy and water supply; waste management’-sector and 6 in the 

‘Metal industry’). Table 2.4 shows how the analysed TCAs address the topic ‘Wages and benefits’ in 

detail: 

 

Table 2.4 Summarizing overview of how the 23 TCAs of TCA ‘Sample 1’ address the sd-relevant topic 
‘Wages and benefits’ 
 

MNE - TCA 
 (all 23 TCAs 
of ‘Sample 
1’ one-by-
one) 

Reference standards of TCA 
‘Wages and benefit’-provisions 

Wording and 
‘language’/ 
expressions 
used in the 
‘Wages and 
benefits’-
relevant TCA 
provisions  

Author’s assessment: Do TCAs 
provide  sd-prevention-
Content803 in regard to wages?  
3 categories:  
‘some sd-prevention Content’, 
‘little;  
‘none’ 

BUILDING AND WOODWORK [0] 
 

/ No TCA of ‘Sample 1’ addresses this 
specific sd-relevant topic 
 

/ / 

CHEMICALS [2] 
 

Hartmann 
Group, 1999 

/ TCA not consultable / TCA not 
consultable 

/ TCA not consultable 

Solvay, 2008 “Remunerations are defined on the 
basis justified objective and equitable 
system, within the framework of the 
existing regulations and on the basis of 
the principle of equal pay for an equal 
work, based on an objective evaluation 
of the functions and individual results.” 
“Prohibition of any form of forced 
labour or child labour.” (cf. p.7) 
“Concerning the minimum age804 of 
recruiting, the Group respects, at the 
minimum, the provisions of the 
Convention of the ILO or the legal 

Very soft and 
generic, not 
binding (e.g. 
“support the 
principles 
included in a 
series of 
references with 
[only basic!!] 
social 
dimension” like 
ILO 
Conventions, 

The TCA provision on 
‘remuneration’ is very generic and 
not concrete… the expression and 
concept “equal pay for equal 
work” is in theory very strong, but 
as formulated here the underlying 
strong principle cannot be 
enforced805; 
The TCA in general is very generic 
(“on the basis of the principles of 
ethics of the Group”) and 
‘sustainable development’-linked 
and –focused;  ‘no sd-

                                                           
803 Do TCA-provisions provide appropriate Content to contrast and prevent ‘hidden social dumping’ that arises 
from saving labour costs by lowering wages, hence, that arises from (unfair) wage competition? - in other words: 
‘wage-dumping prevention’-Content (and Purpose) of the TCA? 
804 Note that the aspect ‘minimum working age’ is not directly linked to the here analysed topic ‘Wages and 
benefit’ but illustrates that the standards refereed to a principally the minimum ILO standards, - hence not able 
to contrast and prevent hidden social dumping, especially if considering the comparatively high standards 
guaranteeing EU-EEA area. 
805 This ‘non enforceability’ might be ‘intended’ like this – cf. TCA as ‘cosmetic tool’ (cf. section 2.1 on the various 
different possible ‘Purposes’ of TCAs). 
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existing requirements when they are 
stricter.” 

OECD guidelines 
etc.) 

prevention Content’ (at least in 
regard to EU-EEA area, because 
reference standards are 
‘meaningless’ or ‘much too loose’ 
for Europe) 

ENERGY AND WATER SUPPLY; WASTE MANAGEMENT [0] 
 

/ No TCA of ‘Sample 1’ addresses this 
specific sd-relevant topic  
 

  

METAL INDUTSRY [6] 
 

ABB, 2009806 “ABB provides a pension scheme or 
retirement pay, and other benefits, for 
its employers that are at least in 
accordance with the given national 
laws, collective agreements or other 
relevant regulations and standards 
customary in this industry” 

Generic, binding 
but ‘only’ in 
regard to the 
‘minimum’ 
standards by 
law and in 
regard to the 
specific topic of 
pension and 
retirement 
schemes;  

Standards defined by the 
minimum applicable by law (cf. 
formulation “…at least”; - this 
does not ‘go any further’ but 
simply repeating the law); topic: 
‘pensions and benefits’, hence, 
link to ‘welfare dumping’;  
‘little sd-prevention Content’ 
(because mostly repeating to 
respect the respective law which 
in regard to the EU-EEA area is 
not expected to have much 
‘further impact’807, but also refers 
to collective agreements); 

EADS, 2011 
‘profit-
sharing plan’ 
(since 2013 
‘Aibus Group 
SE’) 

“The EADS Group has been applying a 
success-sharing system for the benefit 
of its employees since 2004” and form 
now [2011] on “taking operational 
performances into account in the 
calculation rules used in the success-
sharing system” (p.1) 
“signatories confirm their goal of 
applying a profit-sharing scheme in 
every company of the Group while 
taking into account the economic 
situation of the respective company 
and the national environment of the 
country in which it is located” 
“The “success-sharing” budget is 
allocated in a uniform manner to all 
eligible employees according to the 
legal rules in force in the country 
concerned” 
 

Generic in its 
scope of 
application (e.g. 
“signatories 
confirm the 
goal…” – TCA 
not mandatory 
for all 
companies 
controlled by 
EADS); very 
specific 
calculation 
mechanism of 
the budget 
sharing (where 
applied) 

Main topic: 
Wage and financial participation 
(success sharing plan); rather 
generic (implementation and 
monitoring) measures like 
“presenting the results of the 
Group success-sharing 
implementation” as official 
monitoring; agreement not 
mandatory for all companies of 
the EADS Group, - only for 
companies with >1000 employees 
controlled by EADS ( = holding 
>50% of capital) in one of the four 
founding countries (FR, GER, ESP, 
UK – otherwise unilateral 
management decision of TCA is to 
be applied); still, high possibility 
of local social partners to take the 
initiative; extensive, detailed part 
on the calculation mechanism of 
the budget-sharing (cf. Title 2 of 
the TCA, p.2-4) 
 ‘little sd-prevention Content’, 
- this specific TCA can potentially 

                                                           
806 For other official documents linked to the company’s social responsibility (like e.g. CoCs etc.) see: 
https://new.abb.com/ch/en/sustainability/publications.  
807 Given that within the EU-EEA area the compliance with the respective country-specific pension schemes and 
retirement pays is seen as to work (-rather- well), the TCAs’s emphasis to respect them is evaluated (- by the 
author-) as rather superfluous. 

https://new.abb.com/ch/en/sustainability/publications
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contrast and prevent ‘hidden 
social dumping within Europe’ (as 
well as ‘intra-group-social 
dumping’) due to the ‘founding 
countries (all EU countries) 
mandatory application’-obligation 
and the budget-sharing that 
hinders (and impedes) wage 
dumping applied by EADS    

EADS, 2011 
‘remuneratio
n of Senior 
Managers’ 
(since 2013 
‘Aibus Group 
SE’) 

“This agreement applies and is 
mandatory in all four Divisions of the 
Group to all companies with more than 
10 Senior Managers, of which EADS 
holds more than half the capital and 
which are located in one of the four 
following countries GER, ESP, FR 
and/or the UK. Other companies 
majority-owned by EADS, but 
employing 10 or less Senior Managers 
or which are located outside the four 
countries mentioned above, may apply 
to provisions of this Agreement by 
decision of the Division to which they 
belong of by EADS for companies 
which are directly part of the Group." 
“If the Senior Manager’s work contract 
is terminated during the calendar year, 
whatever the reason (redundancy, 
resignation, retirement etc.), the 
variable remuneration will be paid in 
compliance with the national, 
statutory or contractual rules in force”. 
“An assessment of the implementation 
of this agreement will be carried out in 
each company at national level, in 
compliance with legal rules…” (p.7) 

Very technical; 
explanation 
how to calculate 
Senior 
manager’s 
variable 
remuneration;  

Main topic: 
Remuneration (secondary topic: 
‘annual amount of variable 
compensation’);  
the scope of application is very 
limited because it only and 
explicitly regards the 
remuneration of Senior Managers 
(level 4) plus its mandatory 
geographical scope of application 
is restricted (cf. box two columns 
left and/or the respective box 
above); in practice harmonizing 
the ‘variable remuneration rules’ 
of the Group’s Senior Managers 
between all Divisions and 
between (the) different countries; 
TCA merely regards the 
determination of the ‘variable 
remuneration’ (‘collective part’, 
‘individual part’ etc.. – cf. Art. 1-7) 
 no sd-prevention Content’  

Ford, 2003 “…to ensure that our employees enjoy 
the protection afforded by the 
principles agreed upon in this 
document. [...] The Principles are 
based on a thorough review of labour 
standards espoused by various groups 
and institutions worldwide, including 
those outlined by the ILO […]” (p.2) 
“Ford of Europe and the Ford 
European Works Council commit 
themselves to the implementation of 
these Principles on a national/local 
level” (p.4); 
This present TCA as “…expression of 
our European commitment…” (p.2); 
“In certain situations national law, local 
legal requirements, collective 
bargaining 
agreements and agreements freely 
entered into by employees may 
supersede portions of 

Language is not 
binding in 
regard to the 
topic ‘wages 
and benefits’ 
(e.g. “promote 
its employees’ 
well-being by 
providing 
compensation 
and benefits 
that [….] comply 
with applicable 
law”); note that 
the language in 
regard to topics 
like ‘child 
labour’ or/and 
‘accountability/
bribes’ is more 
binding (cf. 

Quite concrete (implementation 
and monitoring) measures but not 
clearly defined like “Ongoing 
compliance with these Principles 
will be reviewed at the annual 
meeting of the FEWC with 
management. The assistance of 
independent 
third parties will be sought as 
appropriate to verify compliance”; 
 little sd-prevention Content 
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these agreed upon Principles” (p.2) 
“These Principles apply to Ford of 
Europe and the signatories to this 
document also confirm 
their support for the Company's Code 
of Basic Working Conditions, Business 
Principles, and 
Corporate Citizenship strategy” (p.2) 
“Ford of Europe will promote its 
employees' material well-being by 
providing compensation 
and benefits that are competitive and 
comply with applicable law, and 
acknowledges the 
principle of "equal pay for work of 
equal value" (p.3) 

“Ford Europe 
will not use 
forced or 
compulsory 
labour 
regardless of its 
form” or “zero 
tolerance for 
[…] bribes” 
respectively);  

General 
Motors, 2002 

Title: “principles of social 
responsibility” 
“endorse the following [TCA’s] 
principles in line with the Corporation's 
endorsement of the Global Sullivan 
Principles and our ‘Winning with 
Integrity’ Values” (p.1) 
“We support universal human rights 
and, particularly, those of our 
employees, the 
communities within which we operate, 
and parties with whom we do 
business” 
“respect the principle of equal pay 
for equal work”; 
“Wages, salaries, benefits, working 
hours and regular, paid holidays are 
fair and consistent and follow 
standards required by law or 
regulations or respective country or 
local agreements” (p.3). 

Rather binding 
formulations 
like “we apply 
these principles 
with consistent 
integrity and we 
work together 
to ensure 
their 
implementation 
throughout our 
organisation” 
but several also 
rather soft and 
generic like “we 
support 
universal 
human rights” 
where ‘support’ 
is not binding 
and no 
potential 
sanctions are 
identified;   

Monitoring: by “GME (General 
Motors Europe) Internal Control 
Audits, which are conducted on 
the local levels 
on an annual basis, ensure the 
adherence to the principles” (p.4); 
the explicit right that “all 
employees have the opportunity 
to raise issues that may arise in 
relationship to these principles [of 
the TCA] and will not be 
disadvantaged in any way for 
doing so” is fundamental for 
effectively claiming workers’ 
rights. In theory this right exists 
(at least in EU-EEA countries) but 
in practice exactly this right is 
harmed or indirectly oppressed; 
 ‘little sd-prevention Content’ 
(still, ‘only’ at ‘minimum levels’) 

Valeo, 2012 
(note: TCA 
not available 
in English – 
here 
translation 
from the 
German TCA-
version is 
reported) 

Valeo assures that employees’ wages 
comply with the minimum wages set 
by law and/or collective 
bargaining/agreements (cf. Art. 3.1.6); 
Valeo assures that the wages 
correspond to the usual ‘market 
practices’ of the respective sector and 
that wage-setting is impartial, 
transparent and fair (cf. Art. 3.1.6); 
Furthermore, beyond the ‘basic wage’, 
Valeo is trying to introduce various 
‘profit-sharing-plans’ in the European 
Group companies, - always according 
to applicable law (builds on general 
Valeo-economic indicators and 
individual effort and merit (cf. Art. 
3.1.7); 

Quite clear 
language (e.g. 
assures) but still 
no sanctions; 
very clearly 
related to 
international 
standards and 
texts (very 
extensive basis 
of international 
reference 
standards) 

The direct reference not only to 
minimum wages set by law but 
also by collective agreements 
widens the TCA’s scope of 
application and purpose (also in 
regard to social dumping)   
 ‘some sd-prevention Content’ 
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In general Related texts: Universal 
Declaration of Human Rights (1948), 
Declaration on the Elimination of All 
Forms of Discrimination against 
Women (1967), Declaration of the 
Rights of the Child (1959), ILO 
Conventions808, the guiding principles 
of the OECD of 17 June 2000 (cf. Art. 
2.1.2 on p.6); 
Social dialogue is enhanced and 
collective bargaining and trade union 
rights are guaranteed according to 
applicable law and provisions (cf. Art. 
3.6.3. point 2) 

 Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 1’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

The detailed TCA content-analysis of the 23 TCAs of ‘Sample 1’ reveals that only 1 TCA (Valeo’s TCA 

2012) out of 23 TCAs has ‘some hidden wage-dumping prevention’-Content and only 4 TCAs out of the 

23 have ‘little hidden wage-dumping prevention’-Content (cf. Table 2.4). This means that in total only 

5 out of 23 TCAs (little more than 20%809 of the analysed ‘Sample 1’) address the sd-relevant topic 

‘Wages and benefits’ in a way that the respective TCA might be relevant within the EU-EEA area to, -

at least a little bit-, contrast and prevent hidden social dumping that arises from saving labour costs by 

lowering wages and/or applying lower wages.   

If looking at ‘reference standards’ to which the analysed TCAs refer in various different ways810 

(compliance with ILO Core Labour Conventions at their minimum811, the guiding principles of the 

OECD812, Global Sullivan Principles and Universal Human Rights813, accordance and compliance with 

the given applicable national, statutory or contractual rules in force814, in line with standards required 

by law or regulations or respective country or local agreements815) it is clear that they are ‘meaningless’ 

within the EU-EEA area and several of the Declarations and Conventions to which it is referred to, do 

                                                           
808 Valeo’s TCA 2012 explicitly refers to following ILO Conventions: ‘ILO Convention concerning Discrimination in 
Respect of Employment and Occupation’ (ILO No. 100; ILO No. 111, 1958), ‘ILO elimination and prevention of 
child labour (‘Minimum working Age Convention ILO No. 138, 1973 and ‘Worst Forms of Child Labour Convention 
ILO No. 182, 1999), ‘Elimination of forced and compulsory labor’ (ILO Conventions No. 29 and 105), ‘Freedom of 
association and collective bargaining’ (ILO Conventions No. 87 and 98), ‘Protection of union members and 
officers, and rejection anti-union discrimination’ (ILO No. 135), ‘Rights and equal opportunities for workers of 
both sexes 
Family responsibilities, as well as for pregnant or nursing women’ (ILO Convention No. 156). 
809 Precisely 21,7%.  
810 Some analysed TCAs directly refer to wages, others to benefits (e.g. pension schemes) and in others the 
reference to the sd-relevant topic ‘Wages and benefits’ is rather ‘inderict’ and/or generic.  
811 Cf. e.g. Solvay’s TCA 2008, Ford’s TCA 2003, Valeo’s TCA 2012. 
812 Cf. e.g. Valeo’s TCA 2012. 
813 Cf. e.g. GM’s TCA 2002. 
814 Cf. eg. ABB’s TCA 2009 or EADS’s TCA 2011, Ford’s 2003. 
815 GM’s TCA 2002. 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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not directly address the topic wage and remuneration: ILO reference standards (for instance in Solvay’s 

TCA 2008 or Ford’s TCA 2003) are not ‘meaningful’ in the EU-EEA area and the by several TCAs 

enhanced “compliance with national legal rules, statutory or contractual rules” (for instance in EADS’ 

TCA 2011) does not have any ‘extra positive effect’ in the EU-EEA area where compliance with basic 

national legal rules and statutory and contractual rules is (already) a common standard (this might in 

fact be different in countries in other continents of the world). As Ford’s TCA 2003 explicitly recognises 

“in certain situations national law, local legal requirements, collective bargaining agreements and 

agreements freely entered into by employees may supersede portions of these agreed upon Principles 

[in the TCA]“. In the author’s view the expression “in certain situations” of this cited TCA sentence 

could be replaced with “for the EU-EEA in general” and so describe the actual situation and the actual 

missing ‘sd prevention’-Purpose of TCAs in regard to the specific EU-EEA area.  

Only Valeo’s TCA explicitly also refers to collective agreements in respect to wages that have to be 

guaranteed816 and simultaneously uses a strong and binding wording (cf. “Valeo assures that 

employees’ wages comply with…”). In fact, Valeo’s TCA is the only one assessed as to have at least 

some ‘wage-dumping prevention’-content and thus also some ‘wage-dumping prevention’-Purpose. 

The wording and language used in most other analysed TCAs is instead rather soft (cf. column 3 of 

Table 2.4, - e.g. “…support the principles…817”, “…promote its employees’ well-being...818” or “we work 

together to ensure…819”).  

In general, the ‘social dumping’-relevant topic ‘Wages and benefits’ is not very often addressed by 

TCAs, which is not surprising (cf. argumentation in section ‘Summarized Findings’ of this present 

section 2.1.3). In regard to the sector, it is remarkable that 6 TCAs out of the 8 TCAs that address the 

issue ‘Wages and benefits’ are signed in the ‘Metal industry’ (TCAs signed in the sectors ‘Building and 

woodwork’ and ‘Chemicals’ do not treat and address this topic at all). 

To sum up, it can be assessed that in general, TCAs do not have a significant ‘EU-EEA hidden wage 

dumping prevention’-content and thus do not have and cannot have a real ‘hidden wage dumping 

prevention’-Purpose in regard to the EU-EEA area. Within the TCA ‘Sample 1’, TCAs’ ‘hidden wage 

dumping prevention’-Purpose is, in fact, annulled by regarding the only EU-EEA area, where the ‘wage 

level’- and remuneration-standards to which the TCAs refer are not ‘meaningful’ at all and so the TCAs 

(and their provisions and ‘reference standards’) not provide any ‘help’ for contrasting and preventing 

‘hidden wage dumping’-practices within Europe. 

  

                                                           
816 “Valeo assures that employees’ wages comply with the minimum wages set by law and/or collective 
bargaining/agreements” (cf. Art. 3.1.6) 
817 Cf. Solvay’s TCA 2008.  
818 Cf. Ford‘s 2003 TCA.  
819 Cf. GM’s TCA 2002.  
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H&S/working environment 

 

The issue ‘H&S/working environment’ has been shown to be the ‘social dumping relevant’-topic that 

has been most addressed by the TCAs of the ‘TCA_sector_sample’ (141 of the 259 TCAs of the 

‘TCA_sector_sample’, hence, 54,4%, address this topic, - cf. las row of Table 2.1 of the present Essay 

3). Also in the here analysed ‘Sample 1’ it is the ‘sd-relevant’-topic that is most addressed: 15 TCAs of 

the 23 TCAs of ‘Sample 1’ address the issue ‘H&S/working environment’, which corresponds to 65,2% 

(cf. also Table 2.2 of the present Essay 3820). The way how this issue is addressed by the analysed TCAs 

of ‘Sample 1’, hence, to which H&S-‘reference standards’ it is referred to and what formulation, 

wording and ‘language’ is used in the respective provisions, is shown in this subsection and 

summarized in Table 2.5. This shall illustrate and explain whether TCAs provide any content and 

provisions that can potentially be used to contrast and prevent ‘EU-EEA hidden social dumping’-

practices arising from saving labour costs by lowering H&S.  

 

Table 2.5. Summarizing overview of how the 23 TCAs of TCA ‘Sample 1’ address the aspect 
‘H&S/working environment’ 
 

MNE - TCA 
 (list all 23 
TCAs one-by-
one) 

Reference standards of TCA ‘H&S/working 
environment’-provisions 

Wording and 
‘language’/ 
expressions 
used in the 
H&S-relevant 
TCA 
provisions 

Do TCAs have a 
sd-prevention-
Content821 in 
regard to H&S 
issues?822  
3 categories:  
‘some sd823-
prevention 
Content’,  
‘little;  
‘none’ 

BUILDING AND WOODWORK [4] 
 

Boygues, 2001 “We believe that respect for the individual starts with 
the preservation of human life and health. Therefore, 
we are pursuing preventive actions in the areas of 
health and safety” (p.1); 
“We aim to give each employee a modern, quality 
workplace” (p.1); 

Very generic, 
nothing 
concrete, no 
measure (e.g. 
“preventive 
action” not 

Very generic and 
not binding, few 
very generic 
measures;  

                                                           
820 All 4 TCAs of the building-sector of ‘Sample 1’; 3 TCAs out of the 6 TCAs of the chemicals-sector of ‘Sample 1’; 
4 TCAs out of the 7 TCAs of the energy-sector of ‘Sample 1’ and 4 TCAs out of 6 TCAs of the metal-sector of 
‘Sample 1’.  
821 Does the respective TCA provide the Content to contrast and prevent ‘hidden social dumping’ that arises on 
the grounds of different applied H&S standards? – or-, to contrast and prevent ‘hidden social dumping’ that arise 
from saving labour costs by lowering and/or applying lower H&S standards. 
822 Note: it is an ‘author’s assessment’. 
823 In the present Essay 3 (and in the whole doctoral thesis in general – cf. abbreviation ‘hds’ for the here concept 
‘hidden social dumping’), the abbreviation ‘sd’ is used to refer to ‘social dumping’ and NOT for instance ‘social 
dialogue’. 
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further 
explained or 
circumscribed in 
detail) 

 ‘no sd-
prevention 
Content’ 

Etex, 2010 “… Etex devotes since many years great attention to 
developing save working environment” (p.1); 
“… the applicable safety requirements, protective 
measures […] in the enterprise, based on the 
European directives and the national laws are 
considered binging”;  
“sustainably improving the working conditions of the 
employees assuring the participation of the 
employees”; 
Concrete measures: “In fulfilment of the social 
dialogue within the European Works Council and the 
principles of the social charter of the Etex Group S.A., 
it is decided to form a joint working committee of 
representatives of the employees and the employers. 
The objective of the joint working committee (made 
of representatives of the employees and the 
employers824) is to create a platform for information 
exchange on health and safety issues, and to reflect 
on ways how to improve conditions and awareness on 
health and safety in the EU subsidiaries of Etex Group 
S.A” (p.1); 
The active involvement of employees in raising 
“irregularities and all relevant problems concerning 
the issue H&S” is facilitated (cf. §2, p.3) 
“…the objective is to improve the H&S protection of 
the employees and this is taken into account the state 
of the art in terms of technology, occupational 
medicine, hygiene and reliable ergonomic knowledge” 
and “integrated approach construed on ISO 14001 and 
OHSAS 18000825” (cf. §4, p.4); 
Operational rule: taking technical measures before 
organisational measures and organisational measures 
before using personal protective equipment (cf. §5, 
p.4); 
“appropriate personal safety gear guaranteeing 
effective protection shall be provided free of charge” 
(cf. §6, p.5); 
“rules for concerning the medical check-ups are to be 
applied as foreseen in local legislation” (cf. §6, p.5); 
“At least once a year employees shall receive a 
training related to a H&S issue” (cf. §7, p5); 
At monitoring process: “Once a year the working 
committee will submit to the EWC a report dealing 
with the following points:  
a- overview of the risk assessment procedures 
implemented at the workplace and company levels; 

Mostly strong 
and ‘binding’ 
language (e.g. 
“considered 
binding”); 
concrete 
reference to EU 
standards; 
sometimes also 
more generic 
and ‘softer’ 
provisions like 
“employees 
shall receive a 
training related 
to a H&S issue” 
(where the 
aspect of 
relation to any 
H&S issue is 
quite generic); 

Main topic 
H&S; concrete 
measures (and 
processes) for 
improving H&S at 
workplace (e.g. 
“employees with 
concrete concern 
about H&S shall 
submit their 
concerns to the 
local competent 
social organ – the 
H&S Committees- 
or – in exceptional 
situations- call 
upon external 
agencies826; up-to-
date register of 
hazardous 
substances and 
up-to-date 
‘Material Safety 
Data Sheets’ and 
respective 
operating 
instructions; 
personal 
protective gear – 
cf. §6, p.5) 
 ‘some sd-
prevention 
Content’ (cf. 
“purpose of 
improving safety, 
health 
protection…”) 

                                                           
824 “In fulfilment of the social dialogue within the European Works Council and the principles of the social charter 
of the Etex Group S.A., it is decided to form a joint working committee of representatives of the employees and 
the employers (p.1). 
825 Since March 2018, ISO 45001; cf. also Valeo’s TCA 2012 (point 7 Art. 3.1.1, p.11).  
826 It is fundamental that it is guaranteed (cf. §2 p.3) that the employees which raise a problem “may not suffer 
no disadvantageous consequences with respect to their jobs. 
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b- overview of events corresponding to the different 
categories of incidents and accidents; 
c- overview of the developed training programmes in 
the areas of safety, health, the environment and 
working conditions; 
d- developments in the areas of safety, work and 
environmental protection as well as the working 
conditions.” 
Scope of application (§1 p.2): “this charter applies to 
all companies within the EU for which the ETEX Group 
S.A. majority shareholder” (general rule);  
 

Lhoist, 2002 
(note: similar 
to Solvay’s 
1999 TCA) 

- Group undertakings ensure that subcontracting firms 
comply with the Group’s practices on workplaces in 
the area of risk prevention and the protection of 
workers’ health (p.1);  
- Group undertakings ensure that the employees 
working for the subcontracting firms receive 
appropriate training for the prevention of risks specific 
to our activities which they are likely to face when 
performing the tasks we give them. 
 

Quite clear 
language but 
the focus is 
merely on 
subcontracting; 

Secondary Topic: 
health and safety; 
 ‘little sd-
prevention 
Content’ 

Marazzi, 2001 “protection of workers’ health and safety at the 
workplace and the improvement of working 
conditions constitute a key objective that is shared by 
the parties” (p.1);  
 “Being understood the duties, the skills and the 
responsibilities defined in every operation of the 
Group by law, standards and collective agreements 
that apply to them”;  
“promote initiatives of information, analysis, exchange 
of experiences and proposals at the European level on 
the issue of health and safety at the workplace”  
provide all necessary information to the 
working group [on hygiene and security issues] like 
statistics on accidents and professional diseases in the 
various European Group operations; evolution and 
implementation of health and safety legal and 
contractual regulations in workplaces, in the European 
countries where the Group is settled; situation 
analysis of the jobs more exposed and possible or 
approved technical and organizational solutions; 
information and training activities on health and 
safety issues for workers and 
their representatives” (p.1);  
 

Generic not 
binding 
language (e.g. 
“promote” H&S 
initiatives); 
focused on 
providing 
(necessary) 
‘merely’ 
information to 
the respective 
‘working group’ 
on hygiene and 
security issues; 
no concrete 
measures 

Main topic: 
Health and safety; 
but no concrete 
measures, and 
rather merely 
information 
provision 
 ‘no sd-
prevention 
Content’  

CHEMICALS [3] 
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Solvay, 1999 
(note: used as 
‘template’ for 
Lhoist’s TCA 
2002) 

3. “The contracts concluded with subcontracting firms 
stipulate explicitly the respect these 
firms need to have for the legal and conventional 
social decisions as well as social regulations that they 
are to apply. The contracts remind them especially 
their duties as to hygiene, safety and work 
conditions”; 
4. the Group’s companies guarantee subcontracting 
firms’ respect for the Group’s procedures relative to 
risk prevention and workers’ health protection at the 
work place; 
5827.” Group’s companies make sure that 
subcontracting firms’ employees have been properly 
trained as to the prevention of risks specific to our 
activities;  

clear obligations 
in regard to 
H&S but totally 
focused on the 
issue 
(sub)contracting  

H&S is secondary 
topic  
 ‘little sd-
prevention 
Content’ 

Solvay, 2002 1828.“safeguarding the health and well-being of the 
employees […] by emphasising a ‘safety-first’ 
approach” (p.1); 
2.“the Management of each facility shall comply with 
applicable local, national and international 
regulations, monitor developments in them, and also 
conform to internal standards laid down at Group 
level”; 
3.“achieving a common level of health protection, the 
Management of facilities 
shall adopt a consistent policy for monitoring workers’ 
health. In relation to chemical and physical hazards, 
the facilities of the Solvay group shall comply with 
legal requirements and the Group’s guiding values, in 
particular the ‘Threshold Limit Value’829 and the 
internal “SAEL” standards 
(Solvay Acceptable Exposure Limits) for chemical 
substances for which a TLV does not exist.” 
4.“Each worker shall be given and make use of 
personal protection equipment suitable for his/her 
position, the tasks to be performed and local working 
conditions. The equipment shall comply 
with European standards and legal requirements in 
terms of quality, quantity and periodic updating. The 
requirement for special equipment shall be decided 
according to a common criteria in the various 
facilities” (p.1) 
5.“Statistics on personal accidents are to be drawn up 
and discussed on a 
regular basis” (p.2) 
6.“All personnel shall participate in health and safety 
protection programmes. In 
particular, appraisal of personnel members will 
include a consideration of their participation in health 
and safety protection efforts and results”; 
7.“The facility Managements and the personnel shall 
cooperate and communicate with each other, 

quite strong 
(except for 
instance in “the 
Group is 
committed to 
preventing…”), 
not totally 
binding 
language (e.g. 
the 
management 
shall comply 
with applicable 
local, national 
and 
international 
regulations…”), 
but several 
times ‘obliging 
language’ (e.g. 
“statistics on 
personal 
accidents are to 
be drawn up”) 
no sanctions; 
(comparatively 
quite) clear 
language (e.g. 
“…preventing 
and managing 
work-related 
stress, and all 
forms of 
harassment at 
work…”);   

H&S is main topic 
of this TCA 
(original TCA-title 
is “Group’ 
practices on H&S 
of personnel”); 
H&S very 
extensively 
addressed; several 
also concrete 
measures (that 
can also be 
enforced) like:  
- the internal SAEL 
standards (= 
‘Solvay Acceptable 
Exposure Limits’),  
- the “statistics on 
personal 
accidents”, 
- the appraisal of 
employees linked 
to their H&S 
protection efforts  
- the employee-
participation in 
H&S committees  
- verifications that 
subcontractors 
working on the 
Group’s sites 
comply with the 
H&S requirements 
 
 ‘some sd-
prevention 
Content’ (of 
contrasting and 

                                                           
827 Note that this is the paragraph-number in the original TCA where the citation comes from.  
828 Note that this is the paragraph-number in the original TCA where the citation comes from.  
829 The ‘Threshold Limit Value’ are guiding values of the American Conference of Governmental Hygienists. 
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through involvement in health and safety committees. 
Each facility shall provide information and training on 
health and safety, in the adequate language” 
8.“The Group is committed to preventing and 
managing work-related stress, and all forms of 
harassment at work” 
9.“Contracts with subcontractors working on the 
Group’s sites shall specify the rules applicable to them 
on health and safety, and their obligations in terms of 
safety training. There shall be verification that they 
comply with these requirements which will be 
equivalent to those applied 
for our personnel. These obligations include 
compliance with legal requirements and the 
Group’s general practices in the area of health and 
safety protection” (p.2) 

preventing social 
dumping arising 
from saving labour 
costs by lowering 
H&S standards) 

Solvay, 2008 “Continuation of the objective of zero personnel 
accidents and protection of health of the personnel 
and subcontractors of the Group by giving priority to 
prevention.”  
“This prevention is based: on a culture of safety and 
prevention of the health risks, the reliability of the 
technical installations and the work methods, training, 
follow-up of the physical and mental health of the 
personnel within the framework of his work and the 
analysis of any dysfunctions or accidents; on a specific 
knowledge of each work station as regards 
occupational hygiene”; 
“The same level of health protection by a medical 
monitoring harmonized at the level of the Group”. 
(p.7) 
“high degree of physical, mental and social well-being, 
in accordance with the definition of the WHO” 
“permanent dialogue on health, safety and the well-
being at work, the respect of the national legislations 
in this respect and the promotion of the 
most suitable organizational methods wherever such 
legal dispositions do not exist.” (p.8)  

Very Soft and 
not binding and 
rather generic 
(e.g. and the 
promotion of 
the 
most suitable 
organizational 
methods 
wherever such 
legal 
dispositions do 
not 
exist). 

Shows awareness 
in regard to the 
H&S issue, 
‘repeats’ and 
explains what is 
already done in 
regard, but does 
not provide any 
binding 
obligations; the 
only concrete 
aspect is the 
“medical 
monitoring 
harmonized at 
group level”; 
Reference to WHO 
and national 
legislations is 
concrete but does 
not add anything 
‘extra’ except 
where enhancing 
“the promotion of 
the most suitable 
organizational 
methods 
wherever such 
legal dispositions 
do not exist”.  
 ‘little sd-
prevention 
Content’ 

ENERGY AND WATER SUPPLY; WASTE MANAGEMENT [4]  
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ENI, 2004 “Defence of the health and safety of workers at their 
places of work” (p.1) through establishing an ENI-
“Observatory o the H&S of Workers”;  
“The contents of the activities of the Observatory may 
regard, to list merely some of the possible examples, 
the following topics: databanks on work-related 
accidents and illnesses, […] research and 
experimentation on techniques of investigation 
designed to improve the level of on-the-job accidents, 
[…] improving conditions of health and safety at the 
workplace; 
 

Very generic, 
totally not 
binding (e.g. 
“the contents of 
the activities of 
the Observatory 
may regard, 
to list merely 
some of the 
possible 
examples, the 
following 
topics: 
databanks on 
work-related 
accidents and 
illnesses etc.; 

H&S is main topic; 
very generic and 
not binding and 
not ‘meaningful’ 
(at all); not 
detailed at all; 
TCA mainly 
describes the 
composition of 
the Observatory 
but does not 
provide any 
details on its 
functioning and/or 
specific contents  
 
 no sd-
prevention 
Comtent’ (at most 
demonstrates 
(some) ‘H&S-
awareness’) 

GDF Suez, 
2014 (since 
2015 Engie) 

“The clauses in this agreement cannot under any 
circumstances constitute a reason for reducing the 
obligations relating to quality of life at work already 
provided for by national, European legislation and/or 
local collective agreements” (cf. Art. 6 ‘non-regression 
clause’ on p.5) 
“company, [it] must look after the ‘physical, mental 
and social well-being’ of all its employees” relying on 
the WHO’s definition of ‘health’ (p.1); 
“extends and supplements the commitments already 
made by GDF SUEZ in action plans relating to the 
Group's agreements on Health & Safety [2010830] and 
gender equality in the workplace [2012]”  
“The conditions in which employees carry out their 
work, their ability to express themselves and have an 
impact on the content of their work are determining 
factors in the perception of quality of life at work” 
(p.3)  

Generic but 
includes several 
H&S issues; not 
binding (cf. 
“Each Group 
entity will 
define the most 
appropriate 
scope and 
procedures for 
the 
implementation 
of these 
steps…” p.4) 

H&S as secondary 
topic831; TCA 
focused on rather 
general and not 
clearly defined832 
concept ‘Quality 
of life at work’ 
(e.g. employees’ 
ability to express 
their view and be 
recognised) and 
on establishing an 
European-wide 
reference 
framework for the 
continuous 
improvement of 
this concept; 
some concrete 
measure to 
improve the 
‘quality of life at 
work’ like the 
multidisciplinary 
team for putting 
up diagnostic, 
initiatives and 
‘action plans’ 

                                                           
830 Not in “applied_restricted_Europe_TCA_sample” because not limited to the EU-EEA area. 
831 Note: the MNE GDF Suez (since 2015 ‘Engie’) in 2010 has signed a specific TCA on H&S (- H&S as main topic 
addressed-), but that TCA does not make part of the present analysis’ sample because its geographical scope is 
NOT limited to the only EU-EAA area.  
832 Might even be a more comprehensive concept than H&S but is ‘difficult to catch’ and not easily linkable to 
‘(hidden) social dumping’.  
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(with e.g. 
monitoring 
indicators833 and 
implementation 
schedule) and 
monitoring834 in 
regard, a specific 
agreement-
monitoring 
commission; 
rather sign of 
awareness:  
 ‘little sd-
prevention 
Content’ 

Suez 
Environment, 
2014 (only 
‘TCA 
summary’ 
available) 

“This agreement reflects the group’s determination, 
which goes beyond complying with legal obligations, 
to fulfil its responsibilities towards the various 
stakeholders. It is complemented by a medium-term 
action plan setting detailed objectives and actions for 
deploying this agreement as well as the Group Rules” 
(cf. summarizing short-version in English, because 
unfortunately the TCA is exclusively available and 
consultable only in French); 
“define the fundamental principles regarding Health 
and Safety at work within Suez Environment 
companies” 

TCA full version 
only available in 
French, - due to 
time constraints 
not further 
examined, but 
the analysis 
relies on the 
short 
‘Summary’ in 
English835 

H&S is main topic 
(‘Group 
agreement on 
fundamental 
principles 
regarding H&S); 
 ‘some sd-
prevention 
Content’836 (only 
summary version 
of TCA available, 
but “goes beyond 
complying with 
legal obligations”); 

Veolia, 2012 
(only ‘TCA 
summary’ 
available)  

“commit themselves to building a safer, more secure 
working environment for the men and women 
working for VE Group. By implementing this action, 
they want to take a significant step both towards 
social dialogue and the 
continuous improvement approach in terms of health 
and safety for all our 
employees" (cf. summarizing short-version in English, 
because unfortunately the TCA is exclusively available 
and consultable only in French);  

TCA full version 
only available in 
French, - due to 
time constraints 
not further 
examined, but 
the analysis 
relies on the 
short 
‘Summary’ in 
English; some 
strong 
expressions like 

Main topic 
H&S at work 
(secondary topics: 
Industrial 
accidents, health 
checks, social 
dialogue);  
several concrete 
measures like a 
‘follow-up 
indicator’, ‘annual 
assessment’ by 
the EWC etc.  

                                                           
833 non-financial social reporting indicators (to be distinguished from financial indicators!) like the ‘rate of 
accidents at work’ or the ‘number of people usually or regularly exposed to noise (> 80 dB)’ (cf. GDF Suez’ TCA 
2014 Appendix 2 on p.10).  
834 Monitoring and feedback of the action plan for measuring the effectiveness and possible corrections. 
835 Note: furthermore, both TCAs, ‘Suez Environment, 2014’ and ‘Veolia, 2012’ are only available as ‘image of the 
text’, which makes its translation even more complex. As the next section 2.1.4. provides another detailed 
content-analysis of TCAs of a different TCA sample (‘Sample 2’) and given that the data listed in Table 2.5 are 
used in combination to data and ‘TCA content’-information arising also from other TCAs (of the sample) in order 
to get a ‘general overview’ of TCAs’ purpose in regard to the three ’social dumping’-relevant topics addressed 
(by them), this ‘approximation’ in regard to these two TCAs is seen and evaluated as not further harmful (they 
will not significantly distort the analysis).  
836 Note that the author’s assessment is based on the only ‘TCA summary’, because the full TCA text is not 
available in language. 
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“…commit 
themselves…” 
but rather 
generic concept 
like “safer, 
more secure 
working 
environment…” 
where both, the 
adjectives 
‘safer’ and 
‘more secure’ 
and the concept 
‘working 
environment’ 
itself are very 
generic 

 
 ‘little sd-
prevention 
Content’837 

METAL INDUSTRY [4] 
 

ABB, 2009 Not really found any reference to H&S (at least in the 
available appendix); even if the EC official ‘filter and 
classification’ system has linked this ABB TCA of 2009 
also to the topic ‘H&S/working conditions’ 

  no ‘sd-
prevention 
Content’ (linked 
to H&S standards) 

Ford, 2003 “Ford of Europe will strive to protect the safety and 
health of those who make, distribute or 
use its products” (p.3); 
“The Company will provide and maintain for all 
employees a safe and healthy working environment 
that meets or exceeds applicable standards for 
occupational safety and health” 
“Management and employee representatives work 
jointly regarding considerations and measures in the 
field of occupational safety and health protection to 
eliminate accidents, injuries and fatalities” (p.3) 

rather weak 
language (e.g. 
“…will strive to 
protect H&S…”) 

The standard (to 
meet) is always 
the ‘applicable 
law’ that in the 
EU-EEA area 
should anyway ‘be 
given’; some 
measures or at 
least awareness 
and willingness to 
eliminate 
accidents, injuries 
and fatalities at 
work  
 ‘little sd-
prevention 
Content’  

                                                           
837 Note that the author’s assessment is based on the only ‘TCA summary’, because the full TCA text is not 
available in language.  
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General 
Motors, 2002 

“The safety of our workers is our number one priority” 
“We ensure H&S conditions at the workplace to a 
level no less than required by national legislation and 
we strive to be benchmark in our industry” (p.3); 
“We believe that all accidents are preventable and put 
in place supportive, proactive systems to ensure a safe 
and ergonomic workplace that is free from known 
hazards” (p.3) 

Quite generic as 
“strive to be 
benchmark…” 
etc. 

At least awareness 
(cf. “all accidents 
are preventable”) 
and reference to 
“supportive, 
proactive systems 
but these are then 
no more explained 
or defined or 
circumscribed)… 
 ‘little sd-
prevention 
Content’  

Valeo, 2012 
(note: TCA not 
available in 
English – here 
translation 
from the 
German TCA-
version is 
reported)  

“for all its employees the Valeo Group guarantees 
working conditions that do not endanger their health, 
physical and mental integrity as well as their safety” 
(cf. Art. 3.1.1 ‘H&S at workplace’, p. 10); 
Valeo defines H&A as primary goal (cf. point 7 of Art. 
3.1.1); 
Concrete measures like H&S training programs, H&S 
information and protective gear and equipment 
provided by the Group; 
Specific measures for preventing occupational risks 
(cf. point 4 of Art. 3.1.1), group’s strategy for 
preventing accidents at work (‘zero-work-accident-
rate’-goal; accidents at suppliers and (sub)contractors 
are persecuted (cf. Art. 3.2.1 point 5) and 
occupational diseases (cf. also official Valeo document 
2007 ‘Well-being at the Workplace’); 
Support of social dialogue in regard to H&S issues (e.g. 
total information-access); 
“The various companies of the Valeo Group must 
guarantee to all its employees – independently of 
their function/task and the risks to which they are 
exposed – a working environment, that enhances the 
employees’ physical and mental health in accordance 
to applicable national legislation” (cf. point 7 of Art. 
3.1.1); 
Monitoring by systematic (external) audit procedures 
and in concrete, appliance by for all Industrial sites of 
the group to the ‘Certification strategy’ according to 
the international standard OHSAS 18001838; suitable, 
applicable indicators; 
In generally related texts and standards: “Universal 
Declaration of Human Rights, Declaration on the 
Elimination of All Forms of Discrimination against 
Women, Declaration of the Rights of the Child, ILO 
Conventions, the guiding principles of the OECD of 17 
June 2000” (cf. Art. 2.1.2 on p.6 of Valeo’s TCA 2012);  

Very clear 
language;  very 
clearly related 
to international 
standards and 
texts (very 
extensive basis 
of international 
reference 
standards)  

Very clear and 
extensive 
international 
standards to 
which they refer 
to; clear language 
(e.g. “guarantees”, 
must guarantee to 
all employees” 
etc.) and concrete 
measures to 
guarantee H&S 
standards (e.g. 
H&S training 
programs, 
protective gear 
and equipment, 
certification 
strategy according 
to the 
international 
standard OHSAS 
18001 etc.);  
 ‘some sd-
prevention 
Content’ 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 1’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

                                                           
838 Since March 2018, ISO 45001 (cf. ISO, 2018). 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en


Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

303 
 

Table 2.5. shows, that more than two thirds of the 15 TCAs of ‘Sample 1’ that actually address the ‘sd 

relevant’-topic ‘H&S/working environment’, provide at least ‘some’ or ‘little’ Content’839 that can 

potentially be used to contrast and prevent ‘hidden social dumping’-practices that arise from saving 

labour costs by lowering and/or applying lower H&S standards (11 TCAs out of the 15 TCAs that address 

the ‘H&S’-issue, – hence, remarkable 73,3% of the 15 TCAs840, - cf. last column of the Table 2.5.): 5 

TCAs841 out of the 15 TCAs (one third or 33,3%) provide some ‘H&S-social dumping prevention’-

Content. Six out of the 15 TCAs that actually address the ‘H&S’-issue still provide little ‘social dumping 

prevention’-Content (GM 2002, Ford 2003, Veolia, 2012, Solvay 2008, Solvay 1999 and Lhoist 2002). 

According to the present analysis, only the TCAs842 of ABB 2009 (metal sector), ENI 2004 (energy), 

Marassi 2001 and Boygues 2001 (both building sector), do not provide any ‘social dumping 

prevention’-Content. These numbers show and underline that the ‘H&S’-issue is not only largely843 but 

also ‘rather strongly’ addressed by Transnational Company Agreements and can quite often at least 

somehow be referred to the phenomenon ‘social dumping’ (in almost half of the TCAs of ‘Sample 1’ – 

47,8% or 11 TCAs out of the total 23 TCAs of ‘Sample 1’). Note that also in regard to the here treated 

H&S-issue, the potential ‘hidden social dumping prevention’-Content and Purpose is almost annulled 

by limiting the geographical scope of analysis to the only EU-EEA area (cf. line of reasoning in the next 

paragraphs).  

In regard to the different sectors, no correlation between TCAs’ ‘H&S-sd prevention’-Content and a 

specific sector can be observed: in fact, according to Table 2.5. the three sectors ‘Metal industry’, 

‘Energy and water supply; waste management’ and ‘Building and woodwork’ have signed TCAs 

represented in all 3 categories that ‘classify’ the ‘H&S-sd prevention’-Content844 of TCAs. If considering 

only Table 2.5., the ‘Chemical’-sector seems to give relatively and comparatively high importance and 

emphasis to TCA-provision with ‘H&S-sd-prevention’-Content845 as one TCA of the 3 TCAs has some 

‘social dumping prevention’-Purpose, while the other 2 here analysed TCAs still have little ‘social 

                                                           
839 includes both categories, ‘some’ and ‘little’ ‘social dumping prevention’-Content. 
840 Corresponds to 47,8% of the total 23 TCAs of ‘Sample 1’. 
841 Valeo’s TCA 2012 (note that also had an explicit ‘wage-dumping prevention’-Purpose, metal industry), Suez 
Environment’s TCA 2014 (energy sector), GDF Suez’ TCA 2014 (energy), Etex’ TCA 2010 (building) and Solvay 2002 
(building).  
842 The TCAs’ texts, content and provisions. 
843 54,4% of the TCAs of the ‘TCA_sector_sample’ (141 out of 259 TCAs, - cf. Table 2.1 in section 2.1.1) and 65,2% 
of the TCAs of ‘Sample 1’ (15 out of 23) address the ‘sd relevant’-topic ‘H&S/working environment’.   
844 In the ‘Metal industry’ sector 1 TCA with ‘some sd prevention’-Content, 2 TCAs with ‘little sd prevention’-
Purpose and 1 TCA with ‘no sd prevention’-Content were signed. The respective numbers for the ‘Energy and 
water supply; waste management’ sector are 2 TCAs ‘some’, 1 TCA ‘little’ and 1 TCA ‘none’ and for the ‘Building 
and woodwork’ sector they are 1 TCA ‘some’, 1 TCA ‘little’ and 2 TCAs ‘none’ ‘sd prevention’-Content.  
845 This is not very surprising as the chemical industry is known to be exposed to comparatively high and often 
‘special’ risks (cf. risky, explosive and/or toxic substances, risky production processes, risky environments in 
general etc…that require a minimum level of preparation and training in regard and a minimum level of H&S 
standards). 
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dumping prevention’-Purpose. But by considering also Table 2.2. (section 2.1.2 ‘Sample section process 

and criteria’), this supposed ‘H&S-sd prevention-propensity’ of the Chemical sector is annulled because 

in the (same) Chemical sector only 3 out of the 6 Chemical-sector TCAs of ‘Sample 1’ actually address 

H&S issues.  

Still, also in regard to H&S, the ‘reference standards’ to which the TCAs refer in various different ways 

and in regard to various different H&S-issues846 (the European Directives and the national laws847,  ISO 

14001 and/or OHSAS 18000848, “physical, mental and social well-being, in accordance with the 

definition of the WHO”849, “comply with applicable local, national and international regulations”850, 

“health, safety and the well-being at work, the respect of the national legislations in this respect”851, 

by law, standards and collective agreements852, “equipment shall comply with European standards and 

legal requirements”853, “medical check-ups are to be applied as foreseen in local legislation”854, 

“comply with legal requirements and the Group’s guiding values, in particular the ‘Threshold Limit 

Value’ and the internal ‘SAEL’ standards”855, Group's agreements on Health & Safety856, - cf. second 

column of Table 2.5.), are mostly meaningless (and ‘much to loose’) for the specific EU-EEA area, where 

H&S-standards are already comparatively high and they are generally also guaranteed, - at least at the 

‘minimum’ level according to the applicable local, national and European legislation as well as to the 

WHO and ISO minimum standards (- the standards actually ‘guaranteed’ by TCAs). Merely Suez 

Environment’s TCA 2014 explicitly determines that “this agreement [TCA] reflects the group’s 

determination, which goes beyond complying with legal obligations857” and ascribes this specific TCA 

(- one only out of the 23 TCAs of ‘Sample 1’-) the potential Purpose to really contrast and prevent 

hidden social dumping practices within Europe (or the EU-EEA area) arising from saving labour costs 

by lowering (or by applying lower) H&S standards. Still, also in this TCA’s provision the language used 

is not entirely binding as it states “…reflects the group’s determination…”.   

                                                           
846 Like in regard to ‘H&S-equipment’ or ‘medical-check-ups’.  
847 Cf. GDF Suez’s TCA 2014, Etex’s TCA 2010 (“…the European Directives and the national laws are considered 
binging”). 
848 Cf. Etex’s TCA 2010, Valeo, 2012; since March 2018 OHSAS 18000 has been changed to ISO 45001; cf. also 
Valeo’s TCA 2012 (point 7 Art. 3.1.1, p.11).  
849 Cf. Solvay’s TCA 2008. 
850 Cf. Solvay’s TCA 2002.  
851 Cf. Solvay’s TCA 2002, Valeo’s TCA 2012, GDF Suez’s TCA 2014 (“ensure H&S conditions at the workplace to a 
level no less than required by national legislation”)  
852 Cf. Marazzi’s TCA 2001, GDF Suez’s TCA 2014.   
853 Cf. Solvay’s TCA 2002.  
854 Cf. Etex’s TCA 2010. 
855 Cf. Solvay’s TCA 2002; ‘SAEL standards’ = Solvay Acceptable Exposure Limits. 
856 Cf. GDF Suez’s TCA 2014. 
857 “…to fulfil its responsibilities towards the various stakeholders” (continuation of the citation of Suez 
Environment’s TCA 2014). 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

305 
 

To sum up, according to the present TCA content-analysis on the basis of the Europe-limited TCA 

‘Sample 1’ it can be assessed that in general TCAs provide at least some Content, - and hence also have 

some Purpose-, to contrast and prevent H&S-linked social dumping, but NOT in respect to the specific 

EU-EEA area. In regard to the specific EU-EEA area, TCAs can NOT have the Purpose of contrasting and 

preventing hidden social dumping based on different H&S-standards, because the ‘H&S reference 

standards’ referred to by TCAs’ provisions are ‘meaningless’ (or ‘much too loose’) for Europe and 

hence, in general do not provide any ‘help’ in preventing social-dumping-practices arising from 

applying lower H&S standards.  

 

Subcontracting and outsourcing 

 

Especially during the last decade reference to the application of TCAs to MNEs’ business partners have 

become rather common and is part of a new custom of advancing labour rights also outside the 

corporate group (cf. the increasing importance of global supply and production chains and challenges; 

cf. also the theoretical model of ‘hidden social dumping along supply and production chains’ developed 

in Part 3 of Essay 1 of the present Ph.D. thesis). TCAs refer to their business partners and suppliers and 

subcontractors in various different modes: either with strong language (termination of commercial 

contracts in the case of non-compliance) or with softer/more proportional language858 (focused in 

particular on the dissemination of TCA-rules along the supply chain, - cf. Marassi 2018: 4 Torino). 

According to Hadwiger (2016:8), TCAs are, in fact, “an example of good practice that builds on sound 

labour relations to regulate GSCs (global supply chains)”. 

Hadwiger (2016:8) argues, that the importance of global supply chains (GSCs) that are controlled by 

large MNEs is growing (especially on the background of trade liberalization and international 

investment859) and this “poses several challenges to workers’ rights” because “fragmentation of 

production is a means of lowering production costs and increasing productivity, competitiveness and 

thus profitability”. Thus, “MNE-controlled GSCs can undercut the power of labour to bargain over 

                                                           
858 As Krüger (2018: 323) argues, “most of these agreements refer, though in differing wording and sometimes 
only vaguely, to the ILO Core Labour Standards (CLS) set out in the—though hardly expressly mentioned—ILO 
Declaration on Fundamental Principles and Rights at Work of 1998 (Annex revised in 2010)”. 
859 Hadwiger (2016:8) - original citation: “In the last few decades the world economy has been transformed. Trade 
liberalization and the dynamics of international investment have benefited the rise of the “supply chain model”. 
The fragmentation of production is a means of lowering production costs and increasing productivity, 
competitiveness and thus profitability. The growing importance of global supply chains (GSCs) which are 
controlled by large multinational enterprises (MNEs) poses several challenges to workers’ rights. To begin with, 
MNE controlled GSCs can undercut the power of labour to bargain over wages and working conditions. Pressure 
on costs from global buyers can have the result that GSC-related employment is insecure and involves poor 
working conditions. While GSCs can create and destroy jobs when parts of production are shifted across 
countries, they also affect different aspects of the quality of jobs, such as wages or the nature of work contracts, 
working time, occupational safety and health, and gender.” (cf. Hadwiger, 2016:8).  
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wages and working conditions”, hence invest in social dumping practices860. “While GSCs can create 

and destroy jobs when parts of production are shifted across countries, they also affect different 

aspects of the quality of jobs, such as wages (cf. ‘social dumping relevant’-topic addressed by TCAs and 

extensively analysed in the respective section ‘Wages and benefits’ of the present subsection 2.1.3) or 

the nature of work contracts (cf. the ‘theoretical model of hidden social dumping along the supply and 

production chain’ developed in Part 3 of Essay 1), working time, occupational health and safety (cf. 

respective section ‘H&S/working environment’ of the present subsection 2.1.3), and gender” (cf. 

Hadgiwger, 2016:8). This line of reasoning underlines once more, that the aspects ‘subcontracting and 

outsourcing’ can be, - together with others-, strictly linked to the first two ‘hidden social dumping’-

relevant topics addressed by TCAs, namely ‘Wages and benefits’ and ‘H&S/working environment’.  

The degree of MNEs’ commitments in regard to the (global) supply chain varies considerably (Marassi 

2018: 4). According to the current academic research on the topic (Hadwiger, 2015: 89-90861; 

Hadwiger, 2018:152-153; Marassi 2018: 4) TCAs can be classified in four (Hadwiger, 2015 and 2018) or 

five (Marassi, 2018) categories when it comes to the TCA-provisions application along the supply chain 

(in practice, Marassi, 2018:4-5 ‘simply’ adds one more category to Hadwiger’s 2018 four categories of 

‘TCA supply chain reference’: the fifth category ‘Reference to suppliers and subcontractors in regard 

to monitoring’). The present analysis applies following four categories for classifying the nature of 

TCAs’ reference to its business partners: 

1. “potential termination of the contract” (or not even starting a collaboration – ‘strong 

commitment’): the TCA signing MNE requires its business partners to comply with the TCA 

provisions or considers the compliance with the standards set forth in the TCA as a criterion to 

select and/or terminate the contractual relationship with a business partner (cf. Marassi, 

2018:4, – e.g. Solvay’s TCA 2017 ‘CSR and sustainable development’- see Table 2.8 of the next 

section 2.1.4); 

2. “inform and encourage suppliers and subcontractors”: MNE has to inform, circulate and/or 

communicate the agreement to its suppliers and/or contractors and subcontractors and 

encourage these actors to comply with it (e.g. GM’s TCA 2002 – cf. Table 2.6.); 

3. “reference to the entire chain of production”: the TCA refers to the entire chain of production, 

e.g. second-tier suppliers, suppliers’ subcontractors, joint ventures862, as business entities that 

have to comply with the provisions laid down in the agreement (cf. Marassi, 2018:5);  

                                                           
860 Hadwiger (2016:8) argues in fact that “pressure on costs from global buyers can have the result that GSC-
related employment is insecure and involves poor working conditions.” 
861 Hadwiger’s (2015) analysis is based on a TCA sample of TCAs signed and/or renewed in the time period 2009-
2015. 
862 In the case of Stora Enso’s TCA 2018 explicit reference is made to joint ventures (cf. Table 2.8 in section 2.1.4).  
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4. “No reference to business partners”: the signatory parties of the respective TCA have decided 

not to make any reference to business partners;  

Looking at these four categories it is clear that only number (1) and number (3) can be considered as 

really having the Purpose of contrasting and preventing ‘(hidden) social dumping’ and that the fourth 

category ‘No reference to business partners’ collects all TCAs that do not make part of neither of the 

first three categories. 

Table 2.2 of section 2.1.2 had shown that 13 TCAs out of the 23 TCAs of ‘Sample 1’ address the ‘sd 

relevant’-topic ‘Transfer, subcontracting and outsourcing’ (1 TCA in the building sector, 4 TCAs in the 

Chemicals-sector, 5 TCAs in the energy-sector863 and 3 TCAs in the metal-sector). As already 

mentioned, the other, remaining 10 TCAs out of the total 23 TCAs of ‘Sample 1’ make automatically 

part of the fourth category ‘No reference to business partners’. In the moment of generating Table 2.2, 

the aspect ‘Transfer’ was still included to the EC official topic-filter ‘Transfer, subcontracting and 

outsourcing’ and to the resulting numbers but is, -as already argued-, further on not considered as ‘sd 

relevant’ topic.  

In fact, as Table 2.6 reveals, only 11 TCAs out of the 13 TCAs that address the topic ‘Transfer, 

subcontracting and outsourcing’ (as a ‘whole’), address the only aspects ‘Subcontracting’ and/or 

‘outsourcing’. Total’s TCA 2004 and RWE’s TCA 2010 make, in fact, no reference to (sub)contracting 

and or outsourcing, but merely address the aspect ‘transfer (of undertakings)’ which is linked to 

‘restructuring’ and ‘anticipation of change’ and is in the present analyse not considered as ‘sd 

relevant’-topic. 

The findings are summarized in Table 2.6 which is the summarizing Table of the respective more 

detailed Table in the Annex, - “Table Annex ‘Sample 1’: TCA reference to business partners”. 

Table 2.6 illustrates, ‘how’ the 11 TCAs address the ‘sd relevant’-topic ‘Subcontracting and/or 

outsourcing’ (corresponds to almost 50%864 of all 23 TCAs of ‘Sample 1’) by classifying them according 

to the remaining first three categories865 ‘Potential termination of the business partner contract’, 

‘Inform and encourage suppliers and subcontractors’ and ‘Reference to the entire supply chain’ plus 

the ‘extra’ category “only aspect ‘transfer’ addressed” which automatically makes part of the fourth 

category ‘No reference to business partners’.  

The classification process of the 11 TCAs in regard to their ‘reference to business partners’ is 

extensively outlined in the respective ‘full version’ Table in the Annex.  

 

                                                           
863 Note that 2 of the 5 TCAs in the energy sector address merely the ‘transfer (of undertakings)’-aspect which is 
here not considered as ‘social dumping’-relevant issue.  
864 47,8% of the TCAs of ‘Sample 1’ address the specific aspects ‘Subcontracting’ and/or ‘outsourcing’.  
865 the fourth category ‘No reference to business partners’ collects all TCAs that do not make part of neither of 
the first three categories.  
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Table 2.6. Classification of the TCAs of ‘Sample 1’ according to their ‘reference to business partners’ - 
Summarizing overview of the respective ‘full version Table’ in the Annex 
 

MNE - TCA 
 

Potential 
termination 
of the 
contract 

Inform 
and 
encourage  

Reference 
to entire 
supply chain 

only aspect 
‘Transfer (of 
undertaking)’ 
addressed  

Purpose to contrast and 
prevent (sub)contracting-linked 
‘(hidden) social dumping’?  

BUILDING AND WOODWORK [1] 

Lhoist, 2002  YES866   YES867 

CHEMICALS [4] 

Solvay, 1999 YES868     YES (very clear but not entirely 
binding) 

Solvay, 2002 YES    YES (but not entirely binding) 

Solvay, 2003 
‘Guidelines on 
social policy 
in JVs’ 

    Not classifiable; mainly YES 
(direct link to Solvay TCA 
1999869) 

Total, 2004    YES870 NO 

EBERGY AND WATER SUPPLY; WASTE MANAGEMENT [5] 

GDF Suez, 
2012 

 YES   NO871 
 

GDF Suez 
2014 

 YES   Not really872 

RWE, 2010    YES873 NO 

Suez 
Environment, 
2014 (only FR 
version) 

    No classification possible (in 
general very focused on H&S)  

Suez 
Environment, 
2015 

 YES   Not really874 

METAL INDUSTRY [3] 

Ford, 2003   YES  Partly Yes, but weak875 

General 
Motors, 2002 

 YES   Not really876 

Valeo, 2012 YES877    YES, clear and binding rules 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 1’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 

                                                           
866 strong version with clear monitoring. 
867 “subcontracting shall not lead to an evasion of the laws protecting workers”. 
868 Note: ‘not even starting a collaboration’. 
869 Strong link to Solvay TCA 1999, which will guide Solvay when negotiating with potential partners. 
870 No reference to (sub)contracting, only to ‘transfer (of undertakings)’ and ‘restructuring’. 
871 No ‘sd-prevention’-Purpose because TCA merely focused on the specific issue ‘equality between men and 
women’. 
872 Not really sd-prevention’-Purpose because rather ‘soft’, not binding language. 
873 RWE’s TCA 2010 makes No reference to subcontracting but merely reference to ‘restructuring. 
874 No real ‘sd-prevention’-Purpose because focused on mostly on ‘gender equality’. 
875 Only partly ‘sd-prevention’-Purpose, because totally not binding (rather ‘awareness’ – building) 
876 No real ‘sd-prevention’-Purpose because weak/not binding and more ‘only’ ‘awareness-building’. 
877 Really clear rules and non-compliance after a respective ‘reminder’ lead to the termination of the relationship. 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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The present Table 2.6 summarizes the characteristics of the 13 TCAs that address the overall ‘sd 

relevant’ topic ‘Transfer, subcontracting, outsourcing’ of which only the 11 TCAs that address the 

specific aspects ‘Subcontracting’ and/or ‘outsourcing’ are further analysed.  

In regard to the classification of the TCAs’ ‘reference to business partners’, Table 2.6 shows that 3 TCAs 

out of the actual 11 TCAs that address the specific aspects ‘Subcontracting’ and/or ‘outsourcing’ 

(aspect ‘transfer’ excluded), are part of the TCAs with “strong commitments” and the potential 

termination of the business contract in case of business partners’ non-compliance with the 

Group’s/core enterprise’s TCA provisions”. This accounts to approximately one fourth of the 11 TCAs 

(27,3%) but only to 13% in regard to all 23 TCAs of ‘Sample 1’. Other 5 TCAs are part of the category 

‘inform and encourage suppliers and business partners’ (which is the most numerous category) and 1 

TCA of ‘Sample 1’ is part of the category ‘reference to entire supply chain’. 2 TCAs out of the 11 TCAs 

are not classifiable: in the case of Suez Environment’s TCA 2014 only the French TCA version is available 

and Solvay’s TCA 2008 ‘Guidelines on social policy in Joint Ventures’ does not directly address the topic 

but is instead directly linked to the extensive TCA in regard, the Group’s practices on Subcontracting 

of 1999.  

Even if the practice to increasingly refer to business partners in TCA-text is rather recent, this topic has 

already provoked significant debate in academics and in between practitioners and interested 

institutions (like ILO and various national and global trade unions etc.). According to Lauria (2016:16), 

“a better enforcement of TCAs in the supply chain is desirable for both trade unions (spreading higher 

working standards) and MNEs due to the strengthening of the control over lower managers, 

subsidiaries, sub-contractors and suppliers as well as due to avoiding reputational risks”. It is clear that 

Lauria’s (2016) assessment considers only one of several different facets of the issue. According to 

Hadwiger (2016:8-9) TCAs “have the potential to build union networks, promote freedom of 

association and collective bargaining, and help to organize workers in MNE subsidiaries and suppliers”. 

Hadwiger (2016:8-9) furthermore argues that the influence of the core company on its suppliers and 

subcontractors is “a key element for the success of TCAs”878.   

In regard to the social dumping prevention discussion of the present analysis and Ph.D. thesis, the 

detailed content-analysis of the 23 TCAs of ‘Sample 1’ has shown that approximately one fifth (4 TCAs 

out of the total 23 TCAs of ‘Sample 1’) of the TCAs of ‘Sample 1’ can have the Purpose to really contrast 

and prevent (hidden) social dumping along the supply and production chain (cf. last column of Table 

2.6):  The 3 TCAs assigned to the “strong commitment/potential termination of business contract”-

category (Solvay’s TCA 1999, Solvay’s TCA 2002 and Valeo’s TCA 2012) as well as Lhoist’s TCA 2002 

                                                           
878 Hadwiger’s (2016:8-9) original citation: “A key element for the success of TCAs is the requirement that lead 
firms influence their subcontractors and suppliers”. 
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which is classified as to ‘only’ “inform and encourage suppliers and subcontractors”, but 

contemporaneously explicitly determines that “subcontracting shall not lead to an evasion of the laws 

protecting workers” (cf. Lhoist’s TCA 2002 ‘Subcontracting Charter’ point 1 on p.1). 

As regards the TCAs’ ‘sd prevention’ Purpose within the specific EU-EEA area, the same argumentation 

as in the previous two subsections on ‘Wages and benefits’ and ‘H&S/working environment’ applies: 

TCAs don’t have (and cannot have) the Purpose of contrasting and/or preventing ‘hidden social 

dumping’-practices within Europe or the EU-EEA area. The circumstances significantly differ on the 

global scale, which will be, in fact, considered and analysed from the next section 2.1.4 onwards by 

basing the forthcoming analyses on ‘Sample 2’ that essentially also includes TCAs with global scope of 

application.  

In regard to TCAs and their impact on suppliers and subcontractors on global level studied in literature, 

the 29 case studies analysed by Hadwiger (2016) on how GFAs, or TCAs, impact the GSCs (global supply 

chain) of MNEs reveal several interesting findings:  

- Overall, the case studies document a limited impact of TCAs on suppliers and subcontractors 

(MNEs do not necessarily fulfil the duty stipulated in the GFA to inform suppliers about the 

existence of the agreement, and hence GFAs, or TCAs, are often unknown;  

- On the other hand, some good practices are known where suppliers, subcontractors and 

subsidiaries are brought under the GFA umbrella (for example, in Brazil, unions shut down 

machines at one MNE for two hours to force the company to exert pressure on a supplier to 

rehire fired union representatives – cf. Arruda et al., 2012; in Turkey, a TCA was successfully 

used at a supplying company to build up strong international solidarity, and an organizing 

campaign led to one of the rare examples of successful unionization in this country, - cf. 

Fichter, Sayin and Agtas, 2013; the Inditex GFA helped in facilitating the reinstatement of over 

200 trade union members who had been fired in Cambodia and Peru in supplying companies; 

following the reinstatements the membership of local unions often increased drastically, cf. 

Miller, 2011); 

- According to Fichter and Stevis (2013) since the conclusion of the TCA, the management of 

some MNEs is paying closer attention to problems associated with subcontracting (one MNE 

provided training for local suppliers in Brazil and Turkey, - cf. Stevis, 2010).  

According to Hadwiger (2016:59) this higher attention to the working conditions at suppliers and 

subcontractors “all these good-practice examples provide evidence for the significant role that GFAs 

and GUFs can potentially play to ensure workers’ rights along the global supply chain of MNEs” and in 

this logic also potentially contrast and prevent social dumping practices. Still, the same Hadwiger 

(2016:23-37) in his Chapter 3 (p. 23-37) identifies the need to use clear and comprehensive language 

and argues that the case studies evaluated in his research “support this claim and provide arguments 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

311 
 

for further strengthening of the wording in GFAs [here TCAs] with regard to the application of the 

agreement to global supply chains”. Moreover, Hadwiger (2016) finds evidence for importance of not 

limiting the application of the TCA to the direct contractors of the MNE, but to include the entire global 

supply chain879. Hadwiger (2016:52) finds that “the impact of a TCA on the GSC (global supply chain) 

does not solely depend on formulations in the agreements, but crucially on the implementation 

process: according to the majority of case studies in literature (cf. Hadwiger, 2016) TCAs are still largely 

unknown among managers in MNE subsidiaries, local suppliers and local trade unions. Moreover, local 

actors who are aware of them seldom have much understanding of their role. Issues include wide gaps 

in local actors’ involvement in negotiating GFAs; inadequate communication on the outcomes of these 

negotiations; subsequent lack of ownership; and little or no linkage between local unions and GUFs 

that sign the agreements (cf. Hadwiger, 2016:52). Following recommendations for implementing TCAs 

try to counteract the observed weaknesses:  

- TCAs need to be widely disseminated;  

- a comprehensive understanding of the agreement by local actors is a necessary condition for 

further actions;  

- Local ownership needs to be strengthened; 

- The involvement of local actors throughout the GFA process, from its initiation through 

negotiations to implementation is crucial. Going beyond the involvement of local unions, this 

could also involve a co-signing of the agreement by important suppliers and subcontractors of 

the MNE; 

Furthermore, always according to Hadwiger (2016:51) “the implementation of GFAs in local 

subsidiaries is better documented than at suppliers and subcontractors”. Even if case studies report 

that GFAs are not always communicated and disseminated to all subsidiaries and are thus often 

unknown among managers there and within the ranks of local trade unions (Fichter and Stevis, 2013; 

Arruda et al., 2012), there are many documented examples of good practice and successful 

unionization at subsidiaries across various different sectors880: unionization of several thousand 

security guards in subsidiaries of G4S and Securitas in South Africa and the United States (cf. Marzan, 

2013; McCallum, 2011); IKEA GFA is reported to have had a positive impact on the unionization of 

subsidiaries; particularly in Poland (cf. Wilke, 2008); at Chiquita, a case study reports the recruitment 

                                                           
879 According to Hadwiger (2016:51) one case is, in fact, reported where a MNE ceased an inquiry into workers’ 
rights abuses when it realized that the company was not one of its direct suppliers. Note that conflicts may arise 
with respect to subsidiaries that leave the group after a TCA has been signed (the inclusion in a TCA of provisions 
regarding ad regulating the event of subsidiaries leaving the MNE can be considered as the French MNE EDF 
shows, which obliged the buyers of their sold subsidiaries to respect and commit to the TCA provisions for the 
next three years (cf. Hadwiger, 2016:51-52). 
880 In other words, TCAs were successfully invoked in several subsidiaries to facilitate unionization and improve 
industrial relations in different sectors 
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of up to 5,000 new members following the agreement’s signing in Honduras and Colombia (cf. 

Schömann, 2008). Hadwirger (2018:51) furthermore notes that “the implementation of GFAs [here 

IFAs or TCAs] in subsidiaries has often required recourse to the headquarters of the MNE to discipline 

its local management” (cf. McCallum, 2011 or the Indetex case analysed by Sanguinteti, 2019).  

 

 

Summarized Findings 

 

For answering the Research Question of this present section 2.1.3, 

“Do TCAs have the Purpose to contrast and prevent hidden social dumping within the EU-EEA area?” 

the detailed TCA content-analysis of the 23 TCAs of ‘Sample 1’ has shown that in the context of the 

EU-EEA area881, TCAs do not have the Purpose (and in particular TCAs do not have the ‘force’) to 

contrast and prevent ‘hidden social dumping’-practices even if in general, 72,13% of all TCAs (220 TCAs 

of the total 305 TCAs of the EC_official_TCA_interactive_database”) do actually address, -with more 

or less emphasis-, ‘(hidden) social dumping’-relevant topics. This assessment grounds on the findings 

arising from the detailed TCA content-analysis of the 23 TCAs of ‘Sample 1’ (TCAs with explicit European 

scope of application) of which 65,2% address the ‘hidden social dumping’-relevant topic ‘H&S/working 

environment’, 34,8% address the ‘Wages ad benefits’-topic and 47,8% the 

‘Subcontracting/outsourcing’-topic (often also contemporaneously).   

The missing ‘hidden social dumping’-prevention Purpose of TCAs in regard to the specific EU-EEA area 

has been shown to have two main reasons: 

1. The reference standards to which TCA-provisions that address the ‘sd relevant’-topics refer, 

are ‘meaningless’ (and ‘much too loose’) for the specific EU-EEA area (in Europe the labour 

standards, wage-levels and social benefit systems and workers’ rights are comparatively 

already rather high and/or extensive and are thus already above the by the TCA guaranteed 

‘standards’)882; 

                                                           
881 As already mentioned, in regard to the hidden social dumping discourse in the European Union context (cf. 
Essay 2 of the present thesis), it can be argued that after a promising start of transnational collective bargaining 
at company level, it got lost in a normative ‘whole’ also because the Commission did not implement the promised 
‘legal arrangement’ (Senatori 2018:6, namely the ‘European Optional Legal Framework for TCAs’) and also, - in a 
wider sense-, because for the Social Pillar (EPSR) the ‘weak’ legal instrument ‘recommendation’ has been chosen. 
For a general discussion on the EU protection of the individual dimension of rights (‘emphasised’ by the EU) and 
of the collective dimension of rights (that mostly remains in a “no-mans-land”, - cf. also Ales, 2017:71 and 
Hendrickx, 2010:59), consult Senatori, 2018:2-6ff.  
882 Note that this ‘problem’ will be solved in the next section 2.1.4 by expanding the geographical scope of the 
analysed TCA sample beyond the EU-EEA area. 
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2. TCAs’ provisions often use a rather ‘soft’ and ‘not (really) binding’ wording and language which 

leads to significant TCA-provisions’ implementation and enforcement problems and losses883.  

In order to shortly recall one clear example, Solvay’s TCA 2008 for instance refers to the principles of 

the OECD Guidelines for multinational Enterprises, the Responsible Care® World Charter, the UN 

Convention on the Rights of the Child, the Universal Declaration of Human Rights, the ILO Core 

Conventions884 and in regard to trade union and collective representation rights, it refers to complying 

with “each country’s labour laws”. As TCAs’ provisions refer only to the minimum of these (basic 

international) principles885 and in general to nothing ‘more’ or beyond these minima886 and at most 

underline to comply with applicable law, it is clear that in the European context where applicable local, 

national and international law is generally guaranteed and the standards higher than the minimum 

standards of the cited international principles, TCAs cannot really help to contrast and/or prevent 

hidden social dumping practices arising within the EU-EEA area. The only Suez Environment’s TCA of 

2014 explicitly determines that “this agreement [TCA] reflects the group’s determination, which goes 

beyond complying with legal obligations”. Still, this strong concept to go beyond complying with legal 

obligations is at the same time ‘neutralized’ by the rather soft language used in respect (cf. “…reflects 

the group’s determination…”, cf. the above in point 2. highlighted second reason). Within ‘Sample 1’, 

Valeo’s TCA 2012 is the Agreement (TCA) that most clearly and most extensively refers to different 

international (labour) standards of different international texts, documents and Conventions and 

refers to the principles of the Universal Declaration of Human Rights (1948), the ‘Declaration on the 

Elimination of All Forms of Discrimination against Women’ (1967), the ‘Declaration of the Rights of the 

Child’ (1959), several ILO Conventions887, and the guiding principles of the OECD of 17 June 2000 (cf. 

                                                           
883 Note that this ‘problem’ will be further addressed in section 2.2 where beyond the actual wording and the 
language used in TCAs’ provisions, also TCAs’ actual ‘enforceability’ will be examined by analysing 
implementation processes, monitoring procedure, dispute resolution processes and sanction and information 
systems. As Hadwiger (2016:52) finds, - in respect to TCA-provisions’ impact on the supply chain-, “the impact of 
a TCA on the GSC (global supply chain) does not solely depend on formulations in the agreements, but crucially 
on the implementation process”. 
884 ILO Conventions on equal opportunities regarding employment and anti- discrimination, prohibition of forced 
labour, ban of children’s work and on the freedom to constitute an association) 
885 In fact, TCAs guarantee and/or ‘repeat’ and enhance commitment to ‘only’ basic “fundamental values” (cf. for 
isntance Bouygues’ TCA 2001 p.1). 
886 The only Suez Environment’s TCA of 2014 explicitly determines that “this agreement [TCA] reflects the group’s 
determination, which goes beyond complying with legal obligations”. Still, this strong concept is ‘neutralized’ by 
the rather soft language used in respect (cf. “…reflects the group’s determination…”). 
887 Valeo’s TCA 2012 explicitly refers to following ILO Conventions: ‘ILO Convention concerning Discrimination in 
Respect of Employment and Occupation’ (ILO No. 100; ILO No. 111, 1958), ‘ILO elimination and prevention of 
child labour (‘Minimum working Age Convention ILO No. 138, 1973 and ‘Worst Forms of Child Labour Convention 
ILO No. 182, 1999), ‘Elimination of forced and compulsory labor’ (ILO Conventions No. 29 and 105), ‘Freedom of 
association and collective bargaining’ (ILO Conventions No. 87 and 98), ‘Protection of union members and 
officers, and rejection anti-union discrimination’ (ILO No. 135), ‘Rights and equal opportunities for workers of 
both sexes 
Family responsibilities, as well as for pregnant or nursing women’ (ILO Convention No. 156). 
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Art. 2.1.2 of Valeo’s TCA 2012, p.6). It is, in fact, the only TCA found to explicitly address all three ‘sd 

relevant’-topics in a ‘social dumping-prevention mode’: as Tables 2.4, 2.5 and 2.6 in the respective 

previous sections reveal, the content and provisions of Valeo’s TCA 2012 have been found to provide 

some ‘wage-dumping prevention’-Purpose (again, at a closer look, not for the specific European 

context), some ‘H&S-social dumping prevention’-Purpose and (at the same time) obliges business 

partners to have a ‘strong commitment’ in regard to the Group’s (Valeo’s) TCA-provisions. Even in the 

case of Valeo, whose TCA of 2012 has been shown to be the most ‘social dumping prevention’-relevant 

TCA of ‘Sample 1’, the reference standards are ‘meaningless’ (and ‘much too loose’) in regard to the 

specific EU-EEA area (the TCAs of ‘Sample 1’ with EU-EEA limited geographical scope of application are 

thus expected to have other potential Purposes but not contrasting and/or preventing social dumping 

within the specific EU-EEA area). As Ford’s TCA 2003 already explicitly recognises, “in certain situations 

national law, local legal requirements, collective bargaining agreements and agreements freely 

entered into by employees may supersede portions of these agreed upon Principles [in the TCA]“; - in 

the authors view, in regard to the specific EU-EEA area, the expression “in certain situations” of this 

provision’s citation can in practice also be interpreted as “for the EU-EEA area in general”.  

Summarizing the findings and outcomes of Table 2.4, Table 2.5 and Table 2.6, in regard to the three 

‘social dumping relevant’-topics addressed by TCAs, it has been shown888 that: 

- Within ‘Sample 1’, the issue ‘Wages and benefits’ (cf. Table 2.4) is most addressed in the metal 

industry sector which is in line with metal industry’s collective bargaining and trade union 

traditions in most European countries where wage-bargaining is traditionally rather ‘strong’ 

and diffused889 

o In comparison with the other two ‘sd relevant’-topics, the issue ‘Wages and benefits’ 

is not treated very often (-within ‘Sample 1’ it is, in fact, the least addressed ‘sd 

relevant’-topic-) and if it is addressed by TCAs’ provisions, it is mostly done so in a 

rather generic way: This is not surprising because as wage levels are significantly 

different within the EU-EEA area and especially on global level and given that the 

variable wage has immediate and direct repercussion on the variable labour cost890 

and so also on production costs and MNE’s (price-)competitiveness, no MNE’s 

management is keen ‘voluntarily’ agree on very strict and clear wage/remuneration 

levels and standards. On the other hand, wage-setting itself is in first place not a TCA 

                                                           
888 Or, the detailed TCA content-analysis of the 23 TCAs of ‘Sample 1’ has shown that. 
889 Cf. For instance the Italian case, where the CCNL of the metal industry is seen as ‘example’ for the CCNL 
renewing (and its – new(est)- rules in particular also in regard to remuneration and ‘wage-scales’) of a lot of other 
sectors.  
890 the variable on which a large part of the global competition is based on and the variable on which (hidden) 
social dumping is based on. 
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competence which does though not preclude the TCA signatory parties form the 

possibility to refer to higher and more binding minimum wage levels and/or 

remuneration schemes;  

- Within ‘Sample 1’ the issue ‘H&S’ (cf. Table 2.5) is most addressed issue of the three ‘social 

dumping relevant’-topics and it is also the issue that is treated in the clearest manner in the 

analysed TCAs (mostly clear reference to ‘reference standards’ and rather clear and often 

binding formulations, wording and strong language used in regard to H&S issues etc.).  

o Table 2.5 underlines that the ‘H&S’-issue is not only largely891 but also rather ‘strongly’ 

addressed by Transnational Company Agreements and can often be referred to the 

phenomenon ‘social dumping’ (in almost half of the TCAs of ‘Sample 1’ – 47,8% or 11 

TCAs out of the total 23 TCAs of ‘Sample 1’);  

o No correlation between TCAs’ ‘H&S-sd prevention’-Content (and Purpose) and a 

specific sector can be observed; 

- Within ‘Sample 1’ the issue ‘Transfer and subcontracting and outsourcing’ (or rather only 

‘Subcontracting and outsourcing’) is addressed by 13 TCAs while ‘only’ 11 TCAs address the 

specific aspects ‘Subcontracting’ and/or ‘outsourcing’:  

o In regard to the issue ‘Transfer and subcontracting and outsourcing’ it is fundamental 

to take into account that some TCAs (within ‘Sample 1’ precisely two TCAs, - Total’s 

TCA 2004 and RWE’s TCA 2010) solely refer to the aspect ‘transfer (of undertakings)’ 

which is here not treated as ‘social dumping’-relevant topic (they do in fact not refer 

to the ‘really’ ‘sd-relevant’-aspects ‘Subcontracting’ and/or ‘outsourcing’);   

o TCAs’ references to their supplier and subcontractors (business partners and supply 

chain) is classified according to 4 categories finding that approximately one fifth (4 

TCAs out of the total 23 TCAs of ‘Sample 1’) of the analysed TCAs can, in fact, have the 

real Purpose to contrast and prevent (hidden) social dumping along the supply and 

production chain (cf. last column of Table 2.6); - precisely, the 3 TCAs assigned to the 

“strong commitment/potential termination of business contract”-category (Solvay’s 

TCA 1999, Solvay’s TCA 2002 and Valeo’s TCA 2012) as well as Lhoist’s TCA 2002 which 

is classified as to ‘only’ “inform and encourage suppliers and subcontractors”, but 

contemporaneously explicitly determines that “subcontracting shall not lead to an 

evasion of the laws protecting workers” (cf. Lhoist’s TCA 2002 ‘Subcontracting Charter’ 

point 1 on p.1). 

                                                           
891 54,4% of the TCAs of the ‘TCA_sector_sample’ (141 out of 259 TCAs, - cf. Table 2.1 in section 2.1.1) and 65,2% 
of the TCAs of ‘Sample 1’ (15 out of 23) address the ‘sd relevant’-topic ‘H&S/working environment’.   
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o 2 TCAs of the total 23 of ‘Sample 1’ explicitly determine that the reason for outsourcing 

and the reason for relying on suppliers and (sub)contracting is not based on the 

variable ‘(labour)cost’ but rather on quality and competence (cf. e.g. Valeo’s TCA 

2012). According to the author this core enterprise’s ‘quality and competence-

intention’ is difficult to monitor and to guarantee compliance; 

- In general, the only TCA of ‘Sample 1’ that explicitly addresses all three ‘sd relevant’-topics in 

a ‘social dumping prevention’-mode is Valeo’s TCA 2012 (‘Metal industry’); 

The detailed TCA content-analysis of the 23 TCAs of ‘Sample 1’ has shown that the standards referred 

to and guaranteed by TCAs (their texts and provisions) are lower than European standards in general 

and are thus ‘meaningless’ for the specific EU-EEA area. This does though not preclude TCAs’ standards 

from potentially being ‘(more) meaningful’ on the global level. Due to this reason in the next section 

2.1.4 and in section 2.2, the TCA ‘Sample 2’ will be analysed, which is deliberately not limited to TCAs 

whose geographical scope is limited to the only EU-EEA area. 

As in regard to the specific EU-EEA context no real TCAs’ ‘social dumping prevention’—Purpose is 

found, the question on TCAs’ ‘social dumping prevention’-Potential is not even treated for the specific 

TCA ‘Sample 1’ (“applied_restricted_Europe_TCA_sample”) because it would be rather superfluous. 

The question whether, how and to what extent TCAs can be (effectively) enforced hence, the TCAs’ 

‘social dumping prevention’-Potential (on the grounds of TCAs’ implementation and information 

processes, monitoring procedures, dispute resolution processes and sanction-systems), is instead 

analysed and examined in the next section 2.1.4 and in section 2.2 on the basis of ‘Sample 2’ 

(“applied_restricted_most_recent_TCA_sample”). 

 

 

2.1.4. TCA ‘Sample 2’: Do TCAs have the actual Purpose and Potential to contrast and prevent 

(hidden) social dumping on the global level?  

 

SUBTITLE:  

Detailed qualitative content-analysis of the 10 TCAs of the applied TCA ‘Sample 2’ 

(‘applied_restricted_most_recent_TCA_sample’) for assessing whether TCAs (their provisions 

and content) have the actual Purpose and Potential to contrast and/or prevent ‘(hidden) social 

dumping’ on the global level 

 

The detailed TCA content-analysis of the 23 TCAs of ‘Sample 1’ realized in the previous section 2.1.3 

has shown that TCAs do not have a real ‘sd prevention’-Purpose within the specific EU-EEA area, 
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because the standards referred to and guaranteed by TCAs (by TCAs’ texts and ‘sd relevant’-provisions) 

are lower than European standards in general and are thus ‘meaningless’ (or ‘much too loose’) for the 

specific EU-EEA area. This does though not mean that TCAs’ standards are automatically also 

‘meaningless’ wit regard to the global level. In fact, it is hypothesized that the ‘reference standards’ to 

which TCA refer in their texts and ‘social dumping’-relevant provisions, are, at least to a certain extent, 

meaningful on the global level (especially in regard to some ‘economically developing’ geographical 

regions and countries) and can thus potentially be used to contrast and prevent globally arising 

‘(hidden) social dumping’-practices. Therefore, the present section 2.1.4 examines TCAs’ ‘(hidden) 

social dumping prevention’-Purpose on the basis of TCA ‘Sample 2’, which is deliberately not limited 

to TCAs whose geographical scope is limited to the only EU-EEA area. In other words, it analyses 

whether TCAs’ texts and provisions have the actual Purpose to contrast and/or prevent ‘(hidden) social 

dumping’-practices on the global level.  

 

Composition of ‘Sample 2’ 

 

Before analysing the 11892 TCAs of ‘Sample 2’ in detail, it is useful to illustrate the composition of this 

“applied_restricted_most_recent_2016-2018_TCA_sample” (= ‘Sample 2’, cf. for the detailed sample 

selection process and the selection criteria, consult the section ‘Methodology’ and section 2.1.2 

‘Sample selection-process and -criteria’). The best way to clearly delineate the main characteristics of 

the 11 TCAs (in particular, the respective signatory parties and MNE’s HQ) that will then also be 

relevant in the analysis of section 2.2, is to use a Table.   

 

Table 2.7. General characteristics of the 11 TCAs of applied TCA ‘Sample 2’ – Composition of ‘Sample 
2’  
 

MNE (all 11 TCAs by 
sector and – within 
the respective 
sector- ascending by 
year) 

(full) Title of the 
Agreement/TCA 

Type (EFA or IFA);  
Signatories 

HQ 

BUILDING, WOODWORK [4] 
 

Veidekke, 2017 (‘EC 
official filter classified’ 
2016 but actual 
signature in 2017) 

Global Framework Agreement 
on Developing Decent Working 
Conditions in Veidekke ASAs 
Global Operations 

IFA; signatories: CEO; Norwegian 
United Federation of Trade Unions 
(Fellesforbunde), Norwegian Union 
of General Workers (Norsk 
Arbeidsmandsforbund), BWI (in EC 

Norway 

                                                           
892 Note that as Solvay’s TCA 2017 ‘Welfare and healthcare’ is missing in the database, further on ‘Sample 2’ 
refers to the ‘remaining’ 10 TCAs.  
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official ‘filter and classification’-
system reference to IFBWW893); 

Besix, 2017 International framework 
agreement on fair labour 
standards 

IFA; signatories: CEO and members 
of the corporate management 
including BU managers; the BWI, 
the EWC Secretary and Belgium 
unions representatives 

Belgium 

Vinci, 2017 Joint declaration on the 0 
accident objective  

EFA; signatories: CEO; EWC 
secretary (note: not in official EC 
filter ‘EU-EEA geographical 
scope’894) 

France 

Stora Enso, 2018 Global Framework Agreement 
on fundamental rights 

IFA; signatories: CEO, HRD; 
IndustriALL Global, UNI Global 
Union, BWI895  

Finland 

CHEMICALS [5]  
 

DS Smith, 2017 DS Smith Employee Charter EFA; signatories: Management and 
EWC (note: not in official EC filter 
‘EU-EEA geographical scope’);  

UK 

Solvay, 2017 (welfare 
and healthcare – note: 
missing in database…) 

Global agreement on minimum 
level of protection for Solvay 
Group employees in terms of 
welfare and healthcare  

IFA; signatories: CEO; Solvay Global 
Forum coordinator  

Belgium 

Solvay, 2017 (social 
responsibility and 
sustainable 
development) 

Global Framework Agreement 
on social responsibility and 
sustainable 
development  

IFA; signatories: CEO; IndustriALL 
Global Union  

Belgium 

Essity, 2018 (until 
2017 part of SCA896; 
note: TCA missing in 
EC official database, 
but found and 
consulted on 
IndustriALL 
homepage) 

Agreement between Essity and 
lndustriALL GLOBAL UNION/ 
UNIONEN / Essity Group EWC  

IFA; signatories: CEO; IndustriALL 
Global Union, Unionen (Swedish 
union), SCA897, President of the 
European Works Council  

Sweden 

                                                           
893 In 2005 the IFBWW merged with the World Federation of Building and Wood Workers (WFBW) to create the 
new joint global union federation, the Building and Wood Workers' International (BWI). Hence, the reference to 
IFBWW is a mistake.   
894 Note that in rare cases, also EFAs can have a geographical scope of application beyond the EU-EEA area.  
895 Note: in Stora Enso’s TCA 2018there is a large range of (relevant and significant) signatory parties on the 
employee representative side: TCA signed by 3 distinct Global Unions. 
896 Note that in July 2012, Smith Plc acquired the packaging division of Svenska Cellulosa Aktiebolaget ('SCA'), the 
Group of which Essity was part of until 2017. 
897 Note that until 2017, Essity was part of SCA Group.  
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Solvay, 2018 (profit-
sharing, performance 
sharing plan) 

Global Agreement on the 
Solvay Global Performance 
Sharing Plan (2018)  

IFA; signatories: CEO; Coordinator 
of Solvay Global Forum 

Belgium 

METAL INDUSTRY [2]  
 

PSA, 2017 (not 
assigned to the sector 
by EC official ‘filter 
and classification’ 
system) 

PSA Global Framework 
Agreement on Social 
Responsibility 

IFA, signatories: CEO; HRD, 
IndustriALL Global Union, 
IndustriALL European Trade Union 

France 

Safran, 2017 (not 
assigned to the sector 
by the EC official ‘filter 
and classification’ 
system) 

Global Framework Agreement 
on Working Conditions, 
Corporate Social Responsibility 
and Sustainable Development 

IFA; signatories: HRD; IndustriAll 
Global 

France 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 2’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 
Table 2.7 on the general characteristics of the 11 TCAs of ‘Sample 2’ shows that: 

- ‘only’ 2 TCAs out of 11 TCAs of ‘Sample 2’ are EFAs (DS Smith’s TCA 2017 and Vinci’s TCA 

2017898) or in other words, signed by representatives of the EWCs899 (on the employees’ side). 

Except of one TCA (signed by Solvay Group Forum in the case of Solvay’s TCA 2018 on ‘profit-

sharing’), all other 9 TCAs are signed by the respective Global Union organisations900, - due to 

the sector selection in particular by BWI and/or IndustriALL and sometimes together and in 

contemporaneous with other signatories of the employees’’ side (e.g. Essity’s TCA 2018 is 

signed by IntustriALL Global Union and the President of the EWC as well as by national trade 

union; Stora Enso’s TCA 2018 is for instance signed by three different GUFs, IndustriALL Global, 

UNI Global Union, BWI). For a more detailed analysis and discussion on the diverse signatory 

parties of TCAs, consult respective section 2.2.3 ‘Type and nature of the actual TCA signatory 

parties’); 

- TCA-signing MNE’S HQ countries are to a large majority ‘Western’ European states901. For a 

more detailed analysis and discussion on the different MNEs’ HQ countries, consult respective 

section 2.2.2 ‘HQ-country of MNEs that sign TCAs – country of origin factor and effect’) 

The findings of Table 2.7 will in particular be further used to analyse TCAs’ possible ‘(hidden) social 

dumping’-Potential in section 2.2.  

                                                           
898 Both are not present in the official EC filter ‘EU-EEA geographical scope’, but this might be due to the fact that 
in rare cases, also EFAs can have a geographical scope of application beyond the EU-EEA area. 
899 E.g. the president of the EWC.  
900 This reflects the trend that in recent GUFs seem to be more active in signing TCAs than EWC who were signing 
a consistent amount of TCAs (especially) in the first decade of the new millennium (cf. present section 2.1).   
901 Within TCA ‘Sample 2’ in particular France, Belgium and the Scandinavian countries.  

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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Sample 2: TCA detailed TCA content-analysis from a ‘social dumping prevention’-perspective 

 

Table 2.8 summarizes the characteristics of the 11 TCAs of ‘Sample 2’ that might influence and affect 

both TCAs’ Purpose and Potential to contrast and/or prevent ‘(hidden) social dumping’ on a global 

scale (hereinafter ‘only’ 10 TCAs will be analysed in detail because the original full-text of Solvay’s TCA 

2017 ‘welfare and healthcare’ is missing in the EC official TCA database).   

Table 2.8 is the summarizing overview of the respective detailed, full-version Table “Annex ‘Sample 2’” 

on the findings of the ‘Sample 2’-analysis consultable in the Annex, simultaneously regards all three 

‘social dumping relevant’-topics addressed by TCAs and regards the examining of both TCAs’ actual 

‘social dumping prevention’-Purpose (columns 2 and 3 and 6 of Table 2.8) and TCAs’ actual ‘social 

dumping prevention’-Potential (columns 3, 4, 5 and 6 of Table 2.8).  

Similar to the analysis of section 2.1.3 (analysis based on ‘Sample 1’), TCAs’ actual ‘social dumping 

prevention’-Purpose is analysed on the grounds of the ‘social dumping relevant’-topics actually 

addressed by TCAs (columns 2 of table 2.8), and the ‘reference standards’ to which TCA-provisions 

refer (cf. column 3 of the respective detailed full version Table ‘Sample 2’ in the Annex and summarized 

in column 3 of Table 2.8).  

TCAs’ ‘social dumping prevention’-Potential on the other hand, is analysed on the grounds of TCAs’ 

‘enforcement tools’ potentially provided for by the respective TCA-provisions: TCAs’ ‘enforcement 

tools’ regard TCAs’ potential implementation process(es), monitoring procedures, dispute resolution 

procedures, sanction systems (summarized information provided in column 4 of Table 2.8902) as well 

as TCAs’ information- and dissemination-systems (summarized information provided in column 5 of 

Table 2.8903).  

 

Table 2.8 Social dumping relevance of the 11 TCAs of ‘Sample 2’904 - ‘social dumping prevention’-
Purpose and –Potential; Summarizing overview (for the detailed, extensive and complete version of 
this Table and the TCA detailed, qualitative content-analysis, consult the respective detailed, full-
version Table in the Annex) 
 

MNE – 
TCA (all 
11 TCAs 

‘social 
dumpin
g’-

Assessment on the 
wording and 
Language/expression 

Assessment on the 
‘Enforcement tools’ 
(implementation, 

Assessment 
on the 
TCA’s 

Assessment on 
the TCA ‘sd-
prevention905’ 

                                                           
902 for detailed information in regard consult column 4 of the respective detailed full version Table ‘Sample 2’ in 
the Annex. 
903 for detailed information in regard consult column 5 of the respective detailed full version Table ‘Sample 2’ in 
the Annex. 
904 ‘Sample 2‘ corresponds to the so-called “applied_restricted_most_recent__2016-2018_TCA_sample” (long 
denomination). 
905 ‘sd-prevention’ = ‘social dumping prevention’ (TCAs’ purpose and potential in regard to contrasting and 
preventing ‘(hidden) social dumping’). 
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by sector 
and – 
within 
the 
respectiv
e sector- 
ascending 
by year) 
 

relevant 
topics 
address
ed 

used in the TCA 
provisions 
(3 categories:  
‘binding-strong’; 
‘moderate’;  
‘soft’) 

monitoring, dispute 
resolution)  
(3 categories: 
‘strong-binding’; 
‘modest’; 
‘none/missing’) 

disseminati
on 
(4 
categories:  
‘extensive’;  
‘modest’;  
‘weak’;  
‘none’) 

Purpose and 
Potential’  
(4 categories: 
‘YES explicit’; 
‘YES some’;  
‘YES, weak’;  
‘NO none’)  

BUILDING, WOODWORK [4] 
 

Veidekke, 
2017 (‘EC 
official 
filter 
classified’ 
2016 but 
actual 
signature 
2017) 

All three: 
- wages 
and 
benefits 
- H&S 
- 
Subcontr
acting 

Wages and benefits: 
binding-strong 
language906 but referring 
to ‘only’ minimum 
standards  
H&S: moderate language 
(quite generic and not 
obliging and binding 
language e.g. 
“committed to providing 
H&S at work”, “shall be 
given training”);  
Subcontracting: 
moderate language (e.g. 
“including compliance of 
subcontractors …”) 

Implementation: 
strong (but generic) 
(e.g. “Veidekke will 
use its fullest 
influence to secure 
compliance”) 
 
Monitoring: modest 
(not binding; strict 
focus on local level) 
 
Dispute settlement 
and sanction: strong 
(clearly defined 
employee ‘complain-
procedure’ and 
dispute resolution 
process) 
 

extensive 
(e.g. “broadly 
publicise the 
existence of 
the 
agreement” 
and wide 
distribution 
of TCA copies 
in respective 
native 
language 
etc…) 

‘sd-prevention 
Purpose’: YES, 
explicit (all sd-
relevant topics 
quite extensively 
and clearly 
addressed) 
 
‘sd-prevention 
Potential’: YES, 
some (clear 
dispute 
resolution 
process but not 
always 
clear/concrete 
provisions) 

Besix, 
2017 

All three: 
- wages 
and 
benefits 
- H&S 
- 
subcontr
acting 
 

Wages and benefits: 
strong (“ensure salaries 
according to applicable 
local and national law 
and collective 
agreements”) 
H&S: moderate (quite 
generic – e.g. “H&S 
continuously 
improved…”) 
Subcontracting: 
moderate (generic and 
clear language – e.g. 
“promotes that all 
subcontractors…”, but 
also “assures…”); 

Implementation: 
modest  
 
Monitoring: modest 
 
Dispute settlement 
and sanction:  
 strong (clearly 
defined employee 
‘complain-procedure’ 
and dispute resolution 
process) 
 

extensive 
(copies in 
respective 
language 
widely 
distributed, 
“a joint 
report will be 
made 
available to 
the public 
after each 
meeting”) 

 ‘sd-prevention 
Purpose’: YES, 
explicit  
 
‘sd-prevention 
Potential’: YES, 
some (rather 
clear 
implementation, 
enforcement and 
monitoring 
measures) 

Vinci, 2017 only H&S H&S: moderate (“H&S 
central to VINCI”, 
“employees must comply 
with H&S regulations…”, 
“potential risks must 
immediately be 
reported”, but also 

Implementation: 
modest (some 
concrete and clear 
implementation 
measures but not 
binding and no 
sanctions) 

weak 
(“intended to 
promote 
active 
circulation of 
information..
.” or “it [the 

‘sd-prevention 
Purpose’: YES, 
some 
 
‘sd-prevention 
Potential’: NO 
(also because 

                                                           
906 very clear that “under no circumstances can wages be less favourable than those established by national 
legislation or agreements” (cf. section 3(f), p.3 of the TCA). 
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“promote” and 
“encouraged” and 
merely focused on only 
‘0-accident’ policy and 
no –real- sanctions) 
Subcontracting: soft (e.g. 
“assist their 
subcontractors with their 
own improvement 
measures”) 

 
Monitoring: modest 
(few concrete 
monitoring measures 
but not binding and 
obliging) 
 
Dispute settlement 
and sanction: 
none/missing 
 

TCA] can be 
widely 
distributed 
within the 
Group..”) 

‘Dispute 
settlement and 
sanctions’ not 
defined) 

Stora 
Enso, 2018 

All three 
sd-
relvant 
topics:  
-Wages 
-H&S 
-
subcontr
acting 

Wages and benefits: soft 
(e.g. “the right of all 
employees to reasonable 
remuneration is 
recognised”) 
 
H&S: soft (e.g. “H&S 
committees can be 
established at 
workplaces” or “promote 
H&S”) 
 
Subcontracting: 
moderate (rather 
generic – e.g. “expects 
its suppliers…” - and not 
binding; sometimes 
quite clear e.g. “act in 
full accordance with 
Stora Enso’s guidelines”) 
 

Implementation: 
weak (very generic 
expressions and not 
binding) 
 
Monitoring: weak 
(e.g. “an extra 
meeting can be 
agreed upon…”) 
 
Dispute settlement 
and sanction: modest 
(even if the ‘dispute 
resolution’-process is 
determined clearly, its 
impact is limited due 
to the TCA’s general 
generic nature) 

weak (e.g. 
“shall act to 
ensure that 
the principles 
of this 
framework 
agreement 
are made 
available”) 

sd-prevention 
Purpose’: YES, 
some 
 
‘sd-prevention 
Potential’: NO 
(even if all 3 sd-
relevant topics 
addresses, 
because no clear 
measure and 
whole TCA is 
very generic) 

CHEMICALS [5 but one TCA missing, hence, actually 4] 
 

DS Smith, 
2017 

Wages 
H&S 

Wages and benefits: soft 
H&S: soft 
(the whole TCA and its 
provisions are very 
generic, no concrete 
measures 

Implementation: 
weak (very generic 
expressions and not 
binding) 
Monitoring: weak (no 
concrete measure) 
Dispute settlement 
and sanction: 
none/missing 

weak; the DS 
Smith’s TCA 
2017 (p.2) 
itself 
recognises 
that “like 
most global, 
modern 
organisations
, we can’t 
create 
centralised 
guidelines to 
fit every local 
situation”; 

sd-prevention 
Purpose’: NO 
(whole TCA and 
its provisions too 
generic) 
 
‘sd-prevention 
Potential’: NO 
(no clear 
measures; no 
‘dispute 
settlements and 
sanction’-
system) 

Solvay, 
2017 
(welfare 
and 
healthcare

/ not 
assessabl
e 

/ not assessable / not assessable / not 
assessable 

/ not assessable  
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; TCA 
missing907)  

Solvay, 
2017 
(social 
responsibil
ity and 
sustainabl
e 
developm
ent) 

All three 
sd-
relevant 
topics 
addresse
d: 
-Wages 
and 
benefits 
-H&S 
-
subcontr
acting 

Wages and benefits: 
moderate (especially in 
regard to welfare 
protection schemes and 
benefits) 
H&S: strong-binding (cf. 
very concrete reference 
standards) 
Subcontracting: strong-
binding (e.g. potential 
termination of the 
business partner 
contract) 

Implementation: 
binding-strong (e.g. 
binding - possible 
termination of the 
contract with the 
business-partner) 
Monitoring: strong 
(e.g. “continuously 
monitor the correct 
application of this 
agreement…”; 
extensive, detailed 
‘performance 
indicators’) 
Dispute settlement 
and sanction: strong 
(very clear process of 
conflict resolution) 

extensive 
(e.g. TCA 
copies 
handed out; 
“wider 
awareness 
and 
distribution”; 
“optimum 
circulation 
and 
understandin
g of this 
TCA”;  TCA 
translation 
into all 
languages 
etc.) 

‘sd-prevention 
Purpose’: YES, 
explicit (all three 
sd-relevant 
topics quite 
explicitly and 
clearly 
addressed) 
 
‘sd-prevention 
Potential’: YES, 
some (clear 
content, 
concrete 
measures and 
clear process of 
conflict 
resolution, for 
TCAs’ ‘explicit 
sd-prevention-
potential’ TCAs 
are generally too 
’weak’) 

Essity, 
2018 (until 
2017 part 
of SCA; 
note: TCA 
missing in 
EC official 
database, 
but found 
on 
IndustriAL
L 
homepage
) 

All three 
sd-
relevant 
topics 
addresse
d: 
-Wages 
and 
benefits 
-H&S 
-
subcontr
acting  

Wages and benefits: soft 
(e.g. “committed to 
paying fair wages and 
benefits” or “shall be 
remunerated at 
premium rates”) 
H&S: moderate (cf. 
partly clear and binding 
– e.g. “strictly abide by 
national laws..” and 
partly generic and not 
binding – e.g. “aims to 
provide a safe working 
environment”) 
Subcontracting: 
moderate (partly not 
binding - e.g. “exercise 
its best efforts in order 
to secure 
subcontractors-
compliance” or 
“encourage compliance 
with the standards”- and 
partly strong and binding 
– e.g. “will lead to 
termination of relations 
[with the business 
partner]”) 

Implementation: 
modest  
Monitoring: weak (no 
explicit monitoring 
measures) 
Dispute settlement 
and sanction: modest 
(very clear process of 
conflict resolution or 
‘grievance – 
complaint-procedure’ 
but not all measures 
of the TCA are clear) 

modest (e.g. 
“will inform 
its business 
groups” or 
“ensure 
translation of 
the TCA”) 

‘sd-prevention 
Purpose’: YES, 
some (all three 
sd-relevant 
topics addressed 
but not 
exhaustively and 
not always in 
binding and clear 
way) 
 
‘sd-prevention 
Potential’: YES, 
weak (not 
always clear 
content and 
measures, but 
clear process of 
conflict 
resolution) 

Solvay, 
2018 

‘only’ 
wages 

Wages and benefits: 
moderate (clear ‘profit-

Implementation: 
modest (clear profit-

none; not 
defined (and 

‘sd-prevention 
Purpose’: NO 

                                                           
907 note: TCA missing in the EC official database. 
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(profit-
sharing, 
performan
ce sharing 
plan) 

and 
benefits 
(and 
more 
precisely 
merely 
‘profit 
sharing’) 

sharing’ calculation and 
payment rules and 
process) 
H&S: not addressed 
Subcontracting: not 
addressed 

sharing calculation 
and payment 
procedure but 
nothing beyond)  
Monitoring 
(compliance): not 
defined (and probably 
not ‘needed’ and/or 
foreseen for merely 
‘profit-sharing’) 
Dispute settlement 
and sanctions: not 
defined  

probably not 
‘needed’ 
and/or 
foreseen for 
merely 
‘profit-
sharing’)  

(this mere 
‘profit-sharing 
plan TCA’ does 
not have any 
direct sd-
prevention 
purpose) 
 
‘sd-prevention 
Potential’: NO 
(as this TCA does 
not have any 
direct ‘sd 
prevention’-
Purpose it 
consequently 
also does not 
have any ‘sd 
prevention’-
Potential) 

METAL INDUSTRY [2] 
 

PSA, 2017 
(not 
assigned 
to the 
sector by 
EC official 
‘filter and 
classificati
on’ 
system) 

H&S and 
subcontr
acting 

Wages and benefits: not 
addressed  
H&S: strong-binding 
(clear and extensive, - 
e.g. “ensures H&S of all 
those contributing to the 
activity of the Group 
everywhere in the 
world” – and concrete 
measures – e.g. 
OHSMS908) 
Subcontracting: 
moderate (partly strong 
– “TCA provisions’ 
compliance as supplier 
selection criterion”, 
“requests that they 
apply…” and specific 
Chapter 2 of Part 1 of 
the TCA - and partly 
weak – ‘only’ “certain 
provisions are directed 
to suppliers, 
subcontractors…”);  

Implementation: 
strong 
(implementation 
processes extensively 
described) 
 
Monitoring  
(compliance): strong 
(extensive monitoring 
procedures and 
mechanisms) 
 
Dispute settlement 
and sanctions: strong-
binding (possibility to 
appeal to the 
competent Court)  

extensive 
(extensive 
online 
publication, 
employee-
information, 
‘handing out’ 
and/or 
official 
notification 
to relevant 
official 
bodies and 
institutions) 

sd-prevention 
Purpose’: YES, 
explicit 
(exhaustive TCA 
in particular in 
regard to H&S 
and supplier 
commitment) 
 
‘sd-prevention 
Potential’: YES, 
some (clear and 
extensive 
content, 
concrete 
measures and 
clear process of 
conflict 
resolution) 

Safran, 
2017 (not 
assigned 
to the 
sector by 
the EC 
official 
‘filter and 
classificati

All three 
sd-
relevant 
topics 
addresse
d: 
-Wages 
and 
benefits 

Wages and benefits: 
moderate (partly generic 
languages – e.g. “allow 
decent living 
conditions”- and partly 
clear measures like in 
regard to overtime 
‘extra-pay’);  

Implementation: 
strong (especially in 
‘combination’ with 
the extensively 
circumscribed 
monitoring-, dispute 
settlement-, 
information- and 

extensive 
(several 
concrete and 
clear 
measures) 

sd-prevention 
Purpose’: YES, 
explicit 
(exhaustive TCA 
in particular in 
regard to H&S 
and supplier 
commitment) 
 

                                                           
908 PSA Group’s Occupational Health and Safety Management System (OHSMS).  
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on’ 
system) 

-H&S 
-
subcontr
acting  

H&S: strong (very 
extensive concrete 
measures – specific 
section 13 of the TCA) 
Subcontracting: strong-
binding (‘TCA 
compliance’ as selection 
criterion; potential 
termination of business 
relationship if non-
compliance)  

dissemination-
procedures); 
Monitoring  
(compliance): strong 
(clear, specific 
measures) 
Dispute settlement 
and sanctions: strong-
binding (detailed 
process of conflict 
resolution; possibility 
to “exercise 
jurisdiction”) 

‘sd-prevention 
Potential’: YES, 
some (all three 
‘sd-relevant’ 
issues addressed 
in a clear and 
extensive way; 
concrete 
measures and 
clear process of 
conflict 
resolution) 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 1’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

In order to better understand the analysis following aspects need to be clarified: 

- the “Assessment on TCAs’ ‘sd-prevention’-Purpose and -Potential’” in the last column of Table 

2.8 results from the findings arising from the other columns (‘to the left’ of the last column).   

- In regard to TCAs’ ‘social dumping prevention’-Potential, the category “YES, explicit sd-

prevention Potential” has not been assigned due to TCAs’ general weak enforcement and 

effectiveness and also the category “Yes, some sd-prevention Potential” has to be read and 

interpreted on the background of the general weak enforcement and effectiveness of the 

transnational ‘labour-regulation and –governance’-tool TCAs (cf. respective section 1.3 

‘Implementation of TCAs and TCAs’ limited enforceability and effectiveness’ in Part 1 of the 

present Essay 3).  

- hereinafter only 10 TCAs of the 11 TCAs of ‘Sample 2’ are further analysed, because the original 

full-text of Solvay’s TCA 2017 ‘welfare and healthcare’ is missing in the EC official TCA database 

and could not be retrieved;  

The present section’s 2.1.4 main objective is to explore whether the TCAs’ provisions have the actual 

Purpose to contrast and prevent ‘(hidden) social dumping’. Also some insights into TCAs’ Potential to 

contrast and prevent social dumping is anticipated in this section 2.1.4 even if TCAs’ Potential to 

contrast and prevent social dumping is then further analysed also in the next section 2.2.   

The detailed ‘one-by-one’ qualitative content-analysis of the 10 ‘sd-relevant’ and ‘most recent’ TCAs 

(= ‘Sample 2’) reveals that (more details in the respective Table ‘Sample 2’ in the Annex): 

- half of them (50%), - 5 TCAs of 10 -  have the ‘explicit Purpose’ to contrast and prevent ‘(hidden) 

social dumping’ practices 

o 2 TCAs of the building sector (50% of that sector – Veidekke’s TCA 2017 and Besix’s 

TCA 2017); 1 TCA of the chemical sector (25% - Solvay’s 2017 on ‘social responsibility 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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and sustainable development’) and 2 TCAs of the metal industry sector (100% - PSA 

2017 and Safran 2017); 

- 3 TCAs have ‘some Purpose’ to contrast and prevent ‘(hidden) social dumping’ practices 

o 2 TCAs of the building sector (50% of that sector – Vinci’s TCA 2017 and Stora Enso’s 

TCA 2018) and 1 TCA of the chemical sector (25% - Essity’s 2018); 

- 2 TCAs (20%) don’t have any social dumping prevention purpose even if they address at least 

one ‘social dumping’-relevant topic909 (but then in a very generic and not binding manner) 

o Both these TCAs are signed in the chemical sector (corresponds to 50% of that sector 

– DS Smith 2017 and Solvay 2018) 

- Again, no clear correlation between TCAs’ sector and TCAs’ ‘social dumping prevention’-

Purpose can be observed (also because the analysed numbers, namely the sample size, is again 

too small to express any well-founded assessments on regard to potential correlations); 

- In regard to ‘sd prevention’-Potential of TCAs, 5 TCAs (50%) have some ‘social dumping 

prevention’-Potential, 1 TCA has a weak ‘sd prevention’-Potential and 4 TCAs of the total 10 

analysed TCAs of ‘Sample 2’ have none sd prevention’-Potential at all. Even if half of the 

analysed TCAs (50% or 5 out of 10) have been found to have at least some ‘sd prevention’-

Potential, NO TCA has been found to have an explicit ‘sd prevention’-Potential.  

These summarizing descriptive statistics reveal that even in a TCA sample that has been selected on 

the basis of TCAs addressing at least one ‘social dumping’-relevant topic, the detailed, ‘one-by-one’ 

qualitative TCA content-analysis shows that ‘only’ half of the analysed TCAs have the explicit Purpose 

to contrast and prevent ‘(hidden) social dumping’ practices. Still, in regard to the global level, TCAs’ 

‘reference standards’ are at least partly ‘meaningful’, because not all states and countries have ratified 

(all) international conventions (like ILO Conventions etc….) and/or have effective institutions that 

ensure and guarantee compliance with applicable rules. Furthermore, not all countries around the 

world have effective national mechanism that guarantee compliance with applicable (national) law910, 

- something that many TCAs try to guarantee instead. In these cases, TCAs can, in fact, be used as a 

tool to contrast and prevent ‘(hidden) social dumping’-practices (can at least contribute to do so – cf. 

Krause, 2018:324911). This specific potential role of TCAs in regard to ‘(hidden) social dumping’-

                                                           
909 Inherent to the ‘social dumping relevant topic addressing’-criterion.  
910 As Krause (2018:320-321) argues, “the public bodies in developing countries, where MNEs frequently move 
their production, often lack the resources to monitor compliance with labour standards at workplaces or even 
lack the will to do so in order to support domestic enterprises” (- cf. terrible examples of grave failures in 
maintaining sufficient levels of workplace safety are factory fires in Ali Enterprises and Tazreen Fashions in 
Pakistan and Bangladesh in 2012 and the collapse of Rana Plaza in Bangladesh in 2013).  
911 As Krause, (2018:324) argues, the threat with a termination of business relations may, for instance, be “a 
strong incentive for suppliers or subcontractors to comply with the IFA and may be much more effective than 
any threat of being fined by the domestic labour administration, especially in those countries in which state 
authorities 
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prevention, is explicitly underlined by several TCA texts that explicitly state that the TCA provision will 

hold if the local legislation is ‘less protective’ (e.g. PSA’s TCA 2017 which determines that “when it is a 

matter of fundamental standards of labour and jurisprudence of the ILO, they [TCA’s provisions] must 

supplant national legislation when the latter is less favourable than the respective conventions of the 

ILO”; or for instance Safran’s TCA 2017, p.5 that determines that “in cases of conflicts of standards, the 

Group aims to apply the standard that is the most protective of human rights and trade union rights”). 

A fundamental question is, if TCAs do ‘only’ provide suitable ‘content’ to contrast and prevent ‘(hidden) 

social dumping’-practices (hence, ‘sd prevention’-Purpose) or if TCAs contemporaneously also provide 

for effective implementation, monitoring and enforcement of these provisions (hence, ‘sd prevention’-

Potential).  

Table 2.8 reveals that TCAs’ ‘sd prevention’-Potential is generally ‘weaker’ than TCAs’ ‘sd prevention’-

Purpose because, as also revealed in past literature (cf. Part 1 of Essay 3, in particular section 1.3 

‘Implementation of TCAs and TCAs’ limited enforceability and effectiveness’), TCAs are generally 

characterized by a rather weak enforcement and effectiveness described in literature (cf. Krause, 2018; 

Guadagno, 2018:2912; IGLP Law and Global Production Working Group, 2016; Sciarra, S., Fuchs M. and 

Sobzak, A., 2014; Lo Faro, 2012; Ales 2018; Senatori, 2013:88). 

 

2.1.5. Findings 

 

In regard to TCAs’ ‘social dumping prevention’-Purpose and ‘social dumping prevention’-Potential, the 

detailed content-analyses of the 23 TCAs from ‘Sample 1’ (section 2.1.3) and the 10 TCAs from ‘Sample 

2’ (section 2.1.4) have shown that: 

a) within Europe (or the EU-EEA area), TCAs have NO Purpose (and hence also no Potential) to 

contrast and prevent ‘hidden social dumping’-practices (findings section 2.1.3); 

b) on global level, (at least) some TCAs have the real and actual Purpose and also some real 

Potential to contrast and prevent ‘(hidden) social dumping’-practices (section 2.1.4) 

For a more extensive assessment on TCAs’ ‘(hidden) social dumping’-relevance of TCAs, consult also 

the final overall Conclusions of the present Essay 3.  

In regard to the actual characteristics of TCAs, according to the present analysis’ findings, it can be 

summarized that the more recently adopted TCAs signed in the time period 2016-2018 (TCAs of 

‘Sample 2)’: 

                                                           
are weak or, even worse, are not interested to protect workers’ rights”.  
912 As Guadagno, (2018:2) argues, “the lack of any legal framework, however, constitutes a limit on the options 
which can be adopted in pursuing the accommodation of the needs of companies and may significantly hinder 
the development of set bargaining practices aimed in particular towards the promotion of working conditions 
and the protection of labour standards and rights along supply chains and beyond national borders.” 
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- are generally formulated in a clearer and more binding manner with more precise ‘reference 

standards’913 (cf. “improved quality of the agreements” – cf. Hadwiger, 2015:90) than TCAs 

signed in the early 2000s (cf. most TCAs of ‘Sample 1’) and before (cf. ‘first and second 

generation of TCAs’914  in Hadwiger, 2015:90) – note that the analysed TCA ‘Sample 1’ mostly 

includes TCAs signed in the first decade of the new millennium (the most recent TCA of ‘Sample 

1’ is signed in 2014) while the analysed TCA ‘Sample 2’ by definition only includes TCAs signed 

in the time period 2016-2018 (according to Hadwiger, 2015:90 the potential “third generation 

of TCAs”) 

o for instance, more recent TCAs tend to increasingly try to ‘impose’ compliance rather 

than ‘only’ to ‘propose’ compliance (especially also in regard to the reference to 

business partners, - cf. actual wording and formulation of TCAs’ provisions extensively 

illustrated in Tables 2.5, 2.5 and 2.6 as well as in the full-version Table ‘Sample 2’ in 

the Annex); 

- do mostly not have an ‘indefinite TCA duration’ (like most EFAs analysed in section 2.1.3) but 

are generally automatically renewed all 2 or 3 years (e.g. 2 years in Veidekke’s 2016 TCA case) 

unless either signatory party notifies the other that it wishes to terminate or modify the 

Agreement upon a specific time period advance written notice (e.g. 90 days in Veidekke’s 2016 

TCA case). Note that the actual ‘end-effect’ is very similar between ‘indefinite duration’ and 

‘automatically renewed’; 

- are generally more detailed and put more emphasis on the ‘Dispute settlement and sanctions’-

process and system 

o ‘newer’ TCAs increasingly explicitly circumscribe and regulate the ‘dispute 

settlement’-procedure and the ‘sanction system’ which usually follow following 

procedure: first try to solve the problem on the local level where it has arisen, 

otherwise report the problem to the national management and related trade unions, 

and if still no satisfactory solution is found, the case is brought to the respective MNE’s 

HQ and in case also a third party intervenes (this potential ‘third’, extern party is 

decided by both sides – the management and the employee representative side).  

- in general, several TCAs manifest significant similarities in regard to how the address certain 

topics. This can, at least partly, be explained by the fact that existing TCAs constitute a 

                                                           
913 Cf. also Hadwiger (2016:18.21) for an assessment that already the ‘second generation’ of TCAs (signed in the 
time period 2009-2015) had explicitly clearer ‘reference standards’ than the ‘first generation’ of TCAs (signed 
1989-2007); note that the ‘signing time periods’ are taken form Hadwiger’s (2016) original study.     
914 According to Hadwiger (2015:90) the ‘second generation of TCAs’ are the TCA signed from 2009-2015, and 
the ‘first generation of TCAs’ are the TCAs signed before 2009, hence, in the time period from 1988 (Danone’s 
TCA) to 2008.  
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‘template’ for new TCAs especially if signed by similar or the same signatory parties (cf. very 

similar ‘Dispute settlement and sanction procedure’ of the two TCAs signed by IndustriALL, 

PSA Group 2017 and Safran, 2017; Lhoist’s TCA 2002 ‘Charter on subcontracting’ is very similar 

to Solvay’s 1999 TCA ‘Group’s practice for Subcontracting’ etc.) 

In regard to the potential weakness of TCAs’ ‘reference standards, it was found that: 

- TCAs’ ‘reference standards’ are ‘meaningless’ (or ‘much too loose’) in regard to several 

geographical regions and countries that are ‘economically and institutionally’ developed (cf. 

EU-EEA area analysed in section 2.1.3.) 

- if a TCA determines that “workplace H&S committees shall be established under the rules of 

local legislation” (cf. Besix’s TCA 2017, p.8) this might represent a relevant problem if the “rules 

of local legislation” are very low, which on the global level can in fact be the case (cf. also the 

‘known’ ‘enforcement problems’ in certain regions of the world); 

As already announced, the next section 2.2 will further examine the possible Potential of TCAs to 

contrast and prevent ‘(hidden) social dumping’-practices by analysing various ‘efficiency factors’ that 

enhance and facilitate TCAs’ successful implementation and (effective) enforceability (implementation 

processes, monitoring procedures, dispute resolution procedure, potential sanction system, 

information and dissemination processes).  

 

 

2.2. TCAs as a tool to contrast and prevent hidden social dumping? – TCAs’ ‘efficiency 

factors’ that enhance and facilitate their implementation and enforceability – link to the 

findings arising from the analysis of TCA ‘Sample 2’  

 

The possibility to use TCAs as a tool for preventing and contrasting ‘(hidden) social dumping’-practices 

does not only depend on the TCAs’ ‘sd relevant’-Content (analysed in the previous section 2.1), but 

especially also on the actual enforceability of the ‘sd prevention relevant’ provisions of TCAs. As 

Hadwiger (2016:52) rightly argues in regard to TCAs’ specific impact on global supply chains “the 

impact of a TCA on the global supply chain does not solely depend on formulations in the agreements, 

but crucially on the implementation process”. Hadwiger’s (2016:52) citation regards the specific topic 

of TCAs’ potential impact on ‘global supply chains’, but the concept can be ‘transferred’ to TCAs’ 

potential impact on social dumping prevention in general.  
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As already highlighted in section 1.2915 of the theoretical Part 1 of the present Essay 3, one of the most 

crucial issues of TCAs concerns the implementation and enforcement of these Agreements. Especially 

due to their voluntaristic- and prevalently ‘soft law’916-nature (cf. Krause, 2018:327), the 

implementation, the impact, the effectiveness and the outcomes of TCAs’ provisions vary considerably 

from one agreement to the other (agreement). Within the time and space constraints of the present 

Essay 3 it is not possible to exhaustively treat and study this amble and controversial issue (for more 

details see for instance Krause, 2018:327ff.917 etc.). Still, the issue is addressed by highlighting the 

circumstances and the TCA-characteristics (here summarized as ‘efficiency factors’) that potentially 

enhance and facilitate a successful implementation and enforcement of TCAs’ provision from a 

‘(hidden) social dumping’-perspective. This TCA-‘efficiency factors’-analysis and reasoning is strictly 

linked to the findings arising from the detailed content-analysis of the 10 TCAs of ‘Sample 2’918. The 

five ‘efficiency factors’ that are further examined ‘one-by-one’ in the next specific sections 2.2.1 – 

2.2.5 are:  

1. the ‘actual content and the concrete topics addressed’919 by the respective TCA (already 

extensively addressed in section 2.1.4 of the present empirical Part 2 of Essay 3) – ‘TCA-level 

factor’; 

2. the ‘MNE’s country of origin’, namely the country of origin of the MNE (HQ) that has signed 

the respective TCA (cf. Telljohann et al. 2009) – ‘state-level factor’; 

3. the ‘type and nature’ of the actual signatory parties that have signed the respective TCA (cf. 

Hadwiger, 2016:17-18; Marassi, 2015:93-95) – ‘company/MNE-level factor’; 

4. Dissemination and information of the TCA and its provisions, - ‘TCA-level factor’; 

5. the ‘enforcement tools’ (monitoring, provisions on dispute resolution, potential sanction 

systems) of the respective TCA (Krause, 2018) – ‘TCA-level factor’; 

Past literature has shown that other potential ‘efficiency factors’ of TCAs’ implementation and 

enforcement are:  

a) the ‘nature of the respective IR setting and tradition’ at both the ‘state-level’ and the ‘MNE 

level’ where the respective TCA is embedded: in the present analysis, these aspects are linked 

to the “MNE’s country of origin-TCA-efficiency factor” (cf. section 2.2.2) and the “type and 

nature of the signatory parties” (cf. section 2.2.3) of the respective TCA; 

                                                           
915 ‘Implementation of TCAs and TCAs’ limited enforceability and effectiveness’ (section 2.1 of Part 1 of the 
present Essay 3).  
916 TCAs’ embeddedness in ‘soft law’. 
917 for more details on the implementation and monitoring mechanisms of TCAs it is referred to Krause, 
2018:327ff. for instance. 
918 “applied_restritced_most_recent_TCA_sample”.  
919 In the present analysis limited to ‘sd relevant’-topics addressed by TCAs. 
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b) ’MNE’s corporate culture’, namely the corporate culture of the MNE that has signed a 

respective TCA: in the present analysis-setting, this aspect is linked to above mentioned 

‘efficiency factors’ 2. and 3. and influences and affects the above mentioned ‘efficiency factors’ 

4. and 5.; 

c) another factor that seems to favour the conclusion of TCAs is the ‘company size’: TCAs are 

mostly signed by very large companies, often employing more than 100,000 workers (e.g. 

Volkswagen, Ford, GM, PSA, Total and Sodexo, - cf. Hadwiger, 2018:27-28). As the present 

analysis shows, there are though some exceptions like Lhoist Group that has comparatively 

rather few employees, - precisely ‘only’ 6.400 in the year 2017. All other here analysed TCA-

signing MNEs have though at least more than 10.000 employees (like Besix) or even more than 

50.000 employees (like Essity, RWE, Safran or Total) and also more than 100.000 employees 

(like ABB, Bouygues, Ford, GM, PSA, Veolia or Vinci) 

 

In order to be able to better assess how and to what extent TCAs can be potentially used as a tool to 

contrast and prevent (‘hidden) social dumping’-practices, the illustrated five potential ‘TCA efficiency 

factors’ are analysed in detail in basis of TCA ‘Sample 2’.  

 

 

2.2.1. Content and issues addressed by the TCAs  

 

In line with the present Ph.D.-thesis’ social dumping perspective, the present analysis is limited to the 

three ‘sd relevant’ topics addressed by TCAs. 

In order to (be able to) assess whether TCAs can be an (effective) tool to contrast and prevent ‘(hidden) 

social dumping’, it is useful to assess if and what ‘social-dumping’-relevant issues they address and 

how. The detailed, qualitative content analysis of the 10 TCAs of ‘Sample 2’ (cf. Table 2.8 in section 

2.1.4 and the respective full version Table ‘Sample 2’ in the Annex) reveals that 6920 of 10 TCAs (hence, 

60%) address all three ‘social-dumping’-relevant topics and always one (1) TCA treats ‘only Wages’ 

(Solvay 2018 ‘profit-sharing plan’, chemicals921), ‘only H&S’ (Vinci 2017, building), ‘Wages and 

Transfer/subcontracting’ (DS Smith 2017, chemicals) and ‘H&S and Transfer/subcontracting’ (PSA 

2017, metal) respectively.  

                                                           
920 Veidekke 2017 (building); Besix 2017 (building); Stora Enso 2018 (building); Solvay 2017 (‘social responsibility’, 
chemicals); Essity 2018 (chemicals); Safran 2017 (metal) – 3 TCAs of the building sector, 2 of the chemical sector 
and 1 of the meta industry sector.   
921 The terms ‘chemicals’, ‘building’ and ‘metal’ stand for the sectors ‘Chemicals’, ‘Building and woodwork’ and 
‘Metal industry’ respectively.  
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This means that the most addressed ‘social dumping’-relevant issue is Health and Safety (H&S – 90% 

of the TCAs of ‘Sample 2’), followed by the issues ‘Wages and benefits’ (80%) and ‘Transfer, 

subcontracting, outsourcing’ (70%).     

In regard to the TCAs’ ‘social dumping prevention’-Potential (cf. Table 2.8), the category “YES, explicit 

sd-prevention Potential” has not been assigned due to TCAs’ general enforcement and effectiveness 

and also the category “Yes, some sd-prevention Potential” has to be read and interpreted on the 

background of the general weak enforcement and effectiveness of the international, transnational 

‘labour-regulation and –governance’-tool TCAs (cf. respective section 1.2 ‘Implementation and limited 

enforceability and effectiveness of TCAs’ in Part 1 of the present Essay 3). As already anticipated in 

section 2.1.4, 50% of the TCAs of ‘Sample 2’ have some ‘sd prevention’-Potential922, one analysed TCA 

has a weak ‘sd prevention’-Potential (Essity 2018, chemicals) and 4 TCAs (40%) have no ‘sd prevention’-

Potential. 

In particular, the 40% of TCAs of ‘Sample 2’ that have no ‘sd-prevention’-Potential (due to weak or 

missing implementation, monitoring, dispute resolution and information systems and procedures and 

hence, weak ‘enforceability’, - cf. columns 3, 4 and 5 of Table 2.8923), reveal that while the TCAs’ 

Content in 80% of the cases of ‘Sample 2’ has, in fact, a ‘sd-prevention’-Purpose (‘explicit’ or ‘some’), 

in half of the cases, the TCA’s implementation and enforcement mechanism is not suitable for using 

the TCA for the contrasting and preventing of ‘(hidden) social dumping’ in practice (‘weak’ or ‘none’ 

‘sd prevention’-Potential).  

Note that of course, as already mentioned, the ‘sd-prevention’-Purpose and -Potential of TCAs also 

highly depends on the geographical area where the TCAs and their provisions are to be implemented 

and enforced (cf. TCAs’ reference standards are mostly ‘minimum standards’ of ILO Core Conventions, 

the UDHR, the OECD Guidelines for MNEs as revised in 2011, the ILO Tripartite Declaration of Principles 

Concerning MNEs and Social Policy etc.. and thus ‘meaningless’ in many regions of the world where 

working standards are at a higher level anyway – cf. reasoning and findings of section 2.1.3 and re-

called in the Conclusions).  

 

2.2.2. HQ-country of MNEs that sign TCAs - country of origin factor and effect  

 

The large majority of TCAs is signed by companies with their HQ in Europe, (especially Germany, France 

and Spain and the Scandinavian countries) even if recently there is an increasing share (even if still 

small) of Non-European Companies signing and adopting TCAs. According to Hadwiger (2018:26) “in 

                                                           
922 Veidekke 2017 (B.), Besix 2017 (B.), Solvay 2017 (‘social responsibility’, C.), PSA 2017 (M.) and Safran 2017 
(M.).  
923 for the complete, detailed version of Table 2.8 consult the respective full version Table ‘Sample 2’ in Annex.  
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2016, more than 80% of the identified Global Framework Agreements GFAs [in the present research 

IFAs] were signed by companies headquartered in Europe. Even though non-European companies are 

clearly underrepresented, a slow trend towards an increasing willingness of non-European companies 

to sign GFAs can be observed” (for more detailed numbers on TCAs’ countries of origin consults for 

example Hadwiger, 2018; Telljohann et al. 2009). 

The ‘MNE’s country of origin’-factor is relevant in particular through the ‘influence-channel’ of the 

‘Industrial Relations Tradition’ that is applied in a certain MNE’s HQ and through the TCAs is 

transmitted to subsidiaries in other states and continents as well as to – global – suppliers, 

subcontractors and business partners. The HQ’s IR traditions and setting has shown to play an 

important role (cf. Telljohannet al., 2009) which is reflected in the actual numbers: a closer look at the 

European companies that signed a TCAs shows a clear concentration of companies from Germany, 

France and Spain as well as Scandinavia (cf. Hadwiger, 2018:26), which are all part of different ‘Western 

European IR regimes’924, the ‘Central IR collective bargaining model’, the ‘Southern IR collective 

bargaining model’ and the ‘Nordic collective bargaining model, respectively925 (cf. Bernaciak, 2014:7; 

Hyman 2018:3; cf. also Gumbrell-McCormick and Hyman 2013; Sapir 2006). On the other hand, data 

and empirical evidence926 show that until 2018 no TCA has been signed in Central Eastern European 

(CEE) countries, which do not have a strong IR-tradition and according to Hyman (2018:4), can be 

divided into following country types: neoliberalism in the Baltic states, ‘embedded neoliberalism’927 in 

most CEE countries and ‘neocorporatism’ in Slovenia. Hadwiger (2018:26) argues, in fact, that “the 

headquarter country can be used as a rough proxy for the quality and tradition of labor relations in the 

MNC prior to the TCA” and that “a regulatory environment with a long tradition of industrial relations 

may be one of the factors favouring the conclusion of a TCA.” The author of the present Essay claims 

that a long and substantial IR tradition does not only favour the conclusion of a TCA but also facilitates 

its effective implementation and enforcement, - also in regard to subsidiaries and business partner all 

over the world. It has been shown, that in certain cases, the involvement of the employees’ 

representatives and representative structures of the core company’s HQ country have significantly 

helped to obtain foreign subsidiaries’ employees claims raised across TCAs: for example in the concrete 

case of Indetex whose TCA stablished in 2007, “has helped to reinstate workers expelled for being 

union activists [in South America], raise salaries and promote freedom of association in countries 

where unionization has traditionally been weak” (cf. IndustriALL 2014 ‘Indetex Special Report’) the 

                                                           
924 Comprehensive typologies of West European regimes, distinguishing between Nordic, Central, Southern and 
Anglophone countries (cf. Bernaciak, 2014:7). 
925 Note that the Anglophone countries of Ireland and the UK with more weakly regulated labour markets (cf. 
Gumbrell-McCormick and Hyman 2013) are much less active in signing TCAs.  
926 Cf. EC official ‘Database on Transnational Company Agreements’.  
927 According to Hyman (2018:4), ‘embedded neoliberalism’ circumscribes ‘systems and regimes of 
marketisation’ that to some extent are constrained by state regulation and social protection. 
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help and direct support of employees’ representatives from Indetex’s HQ country Spain and Spanish 

national trade unions (and its representatives) have significantly supported these ‘positive’ 

developments (cf. Sanguineti, 2019).  

 

Empirical ‘Sample 2’ findings: 

 

The question whether there exists a ‘correlation’ between ‘MNE’s HQ-country’ and the TCAs’ ‘sd-

prevention’-Potential, can be explored by linking the findings of Table 2.8 (on the ‘sd-prevention’-

Purpose and Potential of TCAs of ‘Sample 2’) with the findings of Table 2.7 (on the general 

characteristics of the TCAs of ‘Sample 2’).  

First of all, it can be highlighted that all 10 TCAs of ‘Sample 2’ were signed by MNEs which have their 

headquarter (HQ) in Europe: 3 France, 3 Belgium (of which 2 TCAs from the same MNE – Solvay), 1 

Norway, 1 Finland, 1 Sweden and 1 UK. This is in line with the findings from the TCA-literature review, 

that already highlighted that the large majority of MMEs that sign a TCA (IFA or EFA) are headquartered 

in Europe, - and, more precisely, in a Western European country.  

 

Table 2.9. MNE’s HQ-country, TCA-type and signatory parties of TCAs of ‘Sample 2’ classified by TCAs’ 
‘sd prevention’-Potential - ‘some’, ‘weak’, ‘none’ 
 

‘sd 
prevention’ 
Potential 
 

MNE – TCA 
(year and 
sector) 

HQ Type  Signatory parties 

‘some’ 

Veidekke 2017 
(B.)  

Norway IFA CEO;  
Norwegian United Federation of Trade 
Unions (Fellesforbunde), Norwegian 
Union of General Workers (Norsk 
Arbeidsmandsforbund), IFBWW; 

Besix 2017 (B.) Belgium IFA CEO and members of the corporate 
management including BU managers; 
BWI, the EWC Secretary and Belgium 
unions representatives 

Solvay 2017 
(‘social 
responsibility’, 
C.) 

Belgium IFA CEO;  
IndustriALL Global Union 

PSA 2017 (M.) France IFA CEO, HRD;  
IndustriALL Global Union, IndustriALL 
European Trade Union 

Safran 2017 
(M.) 

France IFA HRD;  
IndustriAll Global 

‘weak’ 
Essity 2018 
(C.) 

Sweden IFA CEO;  
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IndustriALL Global Union, Unionen 
(Swedish union), SCA, President of the 
European Works Council 

‘none’ 

Vinci 2017 (B.) France EFA CEO;  
EWC secretary 

Stora Enso 
2018 (B.) 

Finland IFA CEO, HRD; 
IndustriALL Global, UNI Global Union, 
BWI 

DS Smith 2017 
(C.) 

UK EFA Management; 
EWC 

Solvay 2018 
(‘profit sharing 
plan’, C.) 

Belgium IFA CEO;  
Coordinator of Solvay Global Forum) 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 2’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

Table 2.9 shows no correlation between the ‘MNE’s specific HQ-country’ and the respective TCA’s 

‘social-dumping’-Potential. As already illustrated is though observed that all 10 TCAs of ‘Sample 2’ 

(thus, 100%), hence all TCA signed in the ‘sd-relevant sectors’ (cf. section 2.1.2) in the time period 

2016-2018 that address at least one ‘social dumping’-relevant issue, are signed by MNEs with a 

European HQ. Hence, there is a strong correlation between the ‘geographical region of the MNE’s HQ’ 

and the respective TCA’s ‘social-dumping’-Potential. This ‘correlation’ is also supported and ‘biased’ by 

the fact that until today, the large majority of all TCAs ever adopted have been and are signed by 

companies with a European HQ (even if, as also Hadwiger, 2016 rightly observes, especially recently - 

and in the last decade-, more and more TCAs are signed and adopted also by MNEs with HQ in other 

macro-regions of the world outside Europe – cf. e.g. USA – Schreiber 2018; Brasil - ITAÚ-UNIBANCO 

S.A 2014, Banco do Brasil 2013; Indonesia – Indosat 2014, Antara 2013; Japan –AEON Co Ldt. 2014, 

etc…) 

It is clear that due to the small sample size (due to the here applied detailed, ‘one-by-one’ qualitative 

content-analysis methodology and approach a small sample size is obligated) it is not possible to 

examine and/or prove any ‘causality’. Still, some generic correlation and some general TCA 

characteristics and features can be illustrated and highlighted also because in regard to the macro-

region where ‘sd relevant’ TCAs have been recently signed, Europe holds/represents noticeable 100%.    

 

2.2.3. Type and nature of the actual TCA signatory parties 

 

Table 2.9 reveals that according to the signatory party on the employees’ side, within ‘Sample 2’ there 

are 8 IFAs (on the employees’ side signed by GUFs, sometimes together with national trade unions) 

and 2 EFAs (on the employees’ side signed by EWC). Even if both EFAs (hence, 100%) do not have any 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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‘social dumping prevention’-Potential, due to the small sample size, it cannot be assessed that these 

two TCA characteristics are generally correlated (hence, at this stage it cannot be claimed that an EFA 

is generally less probable to have ‘social dumping prevention’-Potential). In general, it is difficult to 

observe any recurring ‘social dumping’-related ‘patterns’ in regard to the TCA’s signatory party 

and(/or) the resulting type of Agreement. For a more detailed analysis of the signatory’s role in the 

signing and adopting of TCAs, it is referred to the respective section 1.4 in Part 1 of the present essay 

3 and in particular to the literature in regard (Marassi, 2015; Leonardi, 2012). 

Even if on the employees’ side TCAs are actually signed by trade unions’ umbrella organisations (and 

only sometimes co-signed by national trade union representatives) according to Sanguineti (2019) local 

and national trade unions (their ‘organisational power’, representativeness, density etc.) and local and 

national trade unions representatives play a major role in ‘effectively’928 implementing and actually 

enforcing the TCA provisions’ workers’ rights and working conditions through TCAs (cf. Sanguineti, 

2019).  

 

2.2.4. Dissemination of TCAs and their provisions 

 

Also the actual dissemination of the TCA and its provisions to subsidiary managers, employee 

representatives, employees, suppliers and subcontractors as well as to the public, represents a so-

called TCA ‘efficiency factor’.  

The communication and dissemination of the TCA and its provisions, principles and values to the ‘direct 

stakeholders’929 (via e.g. Group’s intranet portal, specific internal Committee meetings etc.) enhances 

the distribution of the TCAs’ principles, facilitates its understanding and so supports the 

implementation, monitoring and enforcement of the TCA. As the ‘direct stakeholders’ are 

appropriately informed they can better enforce the principles, rights and values determined in a 

respective TCA.  

The dissemination of the TCA and its provisions to the public (e.g. via the Group’s official website or 

the GUF’s official website) can facilitate a virtuous cycle of ‘consumer-pressure’ that can favour higher 

labour standards and more extensive workers’ rights and collective freedoms (and so help to contrast 

and prevent social dumping practices). By sending a TCA copy to relevant official institutions (as the 

‘Versailles Regional Directorate for Enterprises, Competition Policy’ or the registry of the French 

industrial tribunal in the case of PSA’s TCA 2017, - cf. p.25), the TCA gains official status and validity.  

The TCAs’ detailed, qualitative content-analyses of ‘Sample 1’ and of ‘Sample 2’ have shown that more 

recent TCAs tend to put more emphasis on the dissemination and information process linked to the 

                                                           
928 as effectively as possible. 
929 subsidiary manager, employee representatives, employees, suppliers and subcontractors. 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

337 
 

adoption of a TCA. This can (partly) be interpreted as answer to the criticism emerged in literature that 

these agreements “are often not openly communicated to the public” (cf. Krause, 2018:326) and that 

“MNEs do not necessarily fulfil the duty stipulated in the GFA to inform suppliers about the existence 

of the agreement, and hence GFAs are often unknown (cf. Hadwiger, 2015:88). While most of the 

‘older’ TCAs of analysed ‘Sample 1’ (EU-EEA-sample) do, in fact, not refer to the dissemination of the 

TCA, most TCAs of ‘Sample 2’ (“most_recent_TCA_sample”) explicitly and sometimes extensively 

address the issue dissemination and TCA information (cf. specific column 5 in Table 2.8 and specific 

column 5 in the respective full version Table ‘Sample 2’ in the Annex).  

More in detail, Table 2.8 reveals that 50% of the TCAs in ‘Sample 2’ (5930 out of the 10), circumscribe 

and imposes an ‘extensive’ level of TCA dissemination, 3 TCAs931 provide for a ‘weak’ TCA 

dissemination, one TCA (out) of the ten provides a ‘modest’ TCA dissemination process (cf. Essity 2018, 

C.) and one TCA (cf. Solvay 2018, C.) does not define any TCA dissemination process.  

Note that in regard to the ‘efficiency factors’ examined in this section 2.2, no specific sector correlation 

to one of the here analysed three ‘sd relevant’-sectors can be observed. The TCAs of the three analysed 

‘sd relevant’-sectors distribute quite equally (with rather equal weights) between the distinct 

‘efficiency factors–assessment levels’. Furthermore, the small sample size anyway impedes to observe 

and express any well-founded correlation- and/or causality-relationships.  

 

 

2.2.5. TCA ‘enforcement tools’: implementation, monitoring, dispute resolution and potential 

sanction system 

 

The ‘TCA enforcement tools’ (implementation, monitoring, dispute resolution and potential sanction 

systems) are significant ‘efficiency factors’ that can either support (if concretely and clearly provided 

by the TCA) or hinder (if a TCA does not clearly determine its implementation and follow-up) the 

effective implementation and enforcement of a specific TCA and does so also significantly affect the 

respective TCA’s ‘social dumping prevention’-Potential (cf. respective subsection 2.2.1 ‘Content and 

issues addressed by TCAs’). In fact, the assessment on the by a specific TCA provided ‘TCA enforcement 

tools’ together with the assessment on the respective TCA’s dissemination process and language- and 

wording-use, has, in fact, been applied by the author for assessing the ‘social dumping prevention’-

Potential of a specific TCA (cf. last column of Table 2.8).  

                                                           
930 Veidekke 2017 (B.), Besix 2017 (B.), Solvay 2017 (C.), PSA 2017 (M.) and Safran 2017 (M.). 
931 Vinci 2017 (B.), Stora Enso 2018 (B.) and DS Smith 2017 (C.).  
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Table 2.9 reveals that the 10 TCAs of ‘Sample 2’ apply various distinct TCA implementation and 

monitoring procedures (specific ‘shared932’ action plans for implementation, specific joint monitoring 

committees and appropriate ‘performance’ indicators for the different issues regulated by the TCA 

etc… - for more detail and examples consult the specific full-version Table ‘Sample 2’ in the Annex). 

The ‘Dispute settlement and sanction’-system and procedure is the ‘only’ ‘TCA enforcement tool’ that 

mostly follows one similar pattern in all analysed TCAs where it is present and can be summarized as 

follows: In the event that an employee or other person concerned claims that a TCA is not being 

respected, generally a ‘four-step procedure’ is followed933: 

1. attempt to solve on local level: for local problems, every effort will be made to try to solve it 

locally. Generally, an employee may, if he wishes, be assisted by a representative of a local 

trade union organization. Whenever possible, the prompt settlement of local issues at the local 

level is, in fact, an essential principle of TCAs’ dispute resolution procedures. 

2. If it is impossible to solve locally a problem relating to the implementation or interpretation of 

TCAs, it is brought to the attention of the trade union organization at national level and the 

General Directorate of Group. 

3. If the problem persists, the difference may be raised at the level of the global monitoring 

account. In any case, the TCA signatory parties normally agree that any discrepancies in the 

implementation and interpretation of TCAs shall be considered jointly with a view to 

remedying them ‘internally’ between the signatory parties934  

4. In the absence of agreement between the parties, jurisdiction may be exercised; 

It is clear that in order to be able to (potentially) contrast and prevent ‘(hidden) social dumping’ 

practices, it is important that not only the content of the provision has the purpose of contrasting and 

preventing social dumping but it is equally important that these provisions are supported by suitable 

‘enforcement tools’ and by an appropriate implementation, monitoring and dispute settlement 

mechanism and system (a so-called “robust implementation and enforcement mechanism” – cf. 

Krause, 2018:328). As Krause (2018:334) argues “depending on the power resources and other factors 

like the general trust between the conflicting parties, a TCA can help to resolve a labour dispute in a 

way which recognizes the rights and interests of workers in an appropriate manner” (cf. also Drouin, 

2010:599–621). In this sense, one fundamental aspect is the (local and general) union power, because 

as Krause (2018:334) argues “due of the lack of a transnational legal framework which supports 

enforcement, it is just the power of the union which determines whether the agreement can be 

employed successfully when it comes to a labour dispute at the periphery of the MNE or in the global 

                                                           
932 Developed by both, management and employees’ representatives.  
933 Cf. the ‘Dispute settlement and sanction’ system and procedure of Safran’s TCA 2017, p. 17. 
934 sometimes there is a time limit for settling the dispute (from its occurrence) – in the case of Safran’s TCA 2017 
(p.17) this time limit is 3 months.  
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supply chain. Thus, a TCA as soft law unsurprisingly works best if it is embedded in strong and resilient 

industrial relations in precisely that arena in which the dispute occurs.” 

 

 

Conclusions – Concluding Remarks 

 

Up-to-date empirical data on TCAs935 show that more than 70% of TCAs address at least one of the 

three ‘(hidden) social dumping’-relevant topics ‘Wages and benefits’, ‘H&S/working environment’, 

‘Transfer, subcontracting and outsourcing’936: 72% of all TCAs of the 

“EC_official_TCA_interactive_database” (220 TCAs out of 305 TCAs) and 73% of the TCAs that are 

currently ‘still in force’937 (cf. Table 2.2 of section 2.1.2).  

As it is clear that ‘solely’ addressing ‘(hidden) social dumping’-relevant topics does not automatically 

mean that TCAs can actually also be used as tool to contrast and/or prevent ‘(hidden) social dumping’-

practices, the TCAs of the two restricted TCA-samples ‘Sample 1’ and ‘Sample 2’938 have been analysed 

in detail ‘one-by-one’ in regard to their actual content and their implementation process and 

enforceability (actual ‘reference standards’, ‘TCA enforcement-tools and -mechanisms’).  

The detailed analysis of ‘Sample 2’ has shown that approximately half of the TCAs that actually address 

at least one of the three ‘(hidden) social dumping’-relevant topics, also have the actual explicit Purpose 

to contrast and prevent ‘(hidden) social dumping’ (cf. section 2.1.4). On the other hand, no TCA has 

been shown to have also the explicit Potential to contrast and/or prevent ‘(hidden) social dumping’-

practices which is strictly linked to TCAs’ general weak and limited enforceability and effectiveness (cf. 

section 1.3). Still, half of the TCAs that actually address at least one of the three ‘(hidden) social 

dumping’-relevant topics also have been shown to have at least some Potential to contrast and prevent 

‘(hidden) social dumping’-practices.  

Applying these sample-outcomes to the whole (statistical) population of TCAs (“All 305 TCAs”), this 

means that according to the findings of the present analysis of Essay 3, hardly a TCA can be used as a 

tool to directly (and effectively) contrast and prevent ‘(hidden) social dumping’ even if approximately 

                                                           
935 Retrieved from the EC official ‘Database on transnational company agreements’ 
(https://ec.europa.eu/social/main.jsp?catId=978&langId=en).  
936 cf. Essay 1 of the present Ph.D. thesis for the theoretical discussion on the economic and social phenomenon 
‘(hidden) social dumping’ and the resulting selection of these 3 specific ‘(hidden) social dumping’-relevant topics 
addressed by TCAs. 
937 158 TCAs out of 216 TCAs.  
938 cf. section 2.1.2 of the present Essay for an extensive explanation of the sample selection process. 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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one third of all TCAs (half939 of the 70%) still might be used as a supportive tool in ‘social dumping 

prevention’-processes and -action.  

Furthermore, as the detailed analysis of ‘Sample 1’ has shown, TCAs’ ‘(hidden) social dumping’-

relevance does not apply to all geographical (macro-)regions: the analysis of ‘Sample 1’ in section 2.1.3 

has shown, that in regard to the EU-EEA area, TCAs do not have any ‘hidden social dumping 

prevention’-Purpose and/or Potential. Hence, within Europe, TCAs cannot be used as a tool to contrast 

and/or prevent ‘hidden social dumping’.  

In order to answer the initial research question 

 “TCAs as a tool to contrast and prevent (hidden) social dumping?” 

the findings of the present Essay 3 show that TCAs cannot directly and explicitly be used to contrast 

and prevent the economic and social phenomenon ‘social dumping’ but can rather be used to indirectly 

support and help to contrast and prevent ‘(hidden) social dumping’-practices in various different ways 

(e.g. in their functioning as “tools for capacity building”, by “increasing union strength at MNE level”940 

and by overcoming the “simple ‘command and control’-approach”, - cf. Krause, 2018:331) and 

especially in regard to certain situations and under certain circumstances (e.g. especially in those 

countries where TCAs’ ‘reference standards’ are meaningful and in which state authorities are weak 

and/or not interested to protect workers’ rights and labour standards941).  

The fact that TCAs’ role in contrasting and preventing ‘(hidden) social dumping’-practices is restricted 

and limited to only certain situation and circumstances has been shown (in the present Essay 3 and in 

past literature in regard) to have several reasons: 

1) The ‘reference standards’ to which TCAs actually refer (basic ILO standards, OECD Guidelines, 

UNDHR etc.) are rather ‘basic’ and hence, ‘meaningless’ (or ‘too loose’) in regard to several 

geographical macro-regions and countries of the world (as section 2.1.3 has shown, TCAs 

cannot be used for contrasting and preventing hidden social dumping within Europe942 and a 

very similar discourse applies in respect to the macro-region North America and the 

‘economically developed’ OECD countries in general). In regard to other geographical areas 

and countries, on the other hand, TCAs’ provisions and reference standards can be 

                                                           
939 due to the samples selection process (cf. section 2.1.2) this approximation is expected to be even 
overestimated: Not all sample-selection criteria are ‘social-dumping’-neutral: while the ‘TCA still in force 
criterion’ is a ‘social dumping’-neutral criterion, the ‘TCA sector’s social-dumping-relevance criterion’ biases the 
Sample to include disproportionately high shares of ‘social dumping relevant’-TCAs.  
940 Cf. Krause (2018:325). 
941 Cf. Krause, 2018:324.  
942 Note that Essay 2 of the present Ph.D. thesis has shown and argued that there exists ‘hidden social dumping’-
practices within Europe on the background of rather significant wage and labour standards and workers’ rights 
differentials between different EU MSs (for instance between Bulgaria/Romania and most of the ‘old’ EU-15 
MSs). Still, also in the ‘new’ EU MSs and the CEE countries, wage levels, labour standards and workers’ right are 
already automatically higher than basic ILO standards and so prevent TCAs’ provisions to be ‘meaningful’ within 
Europe. 
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‘meaningful’ or at least supportive to guarantee at least minimum working standards and 

workers’ rights (especially in countries where institutions are weak and the enforcement of 

applicable laws, rules and standards is not guaranteed) and so help to contrast and prevent 

social dumping and/or so-called ‘hidden social dumping’ (as e.g. in some ‘economically 

developing’ macro-areas like the South-East Asia943); 

2) Strictly linked to the previous point 1., as argued in the theoretical Part 1 of the present Essay 

3 and shown in the empirical Part 2 of the present Essay 3, TCAs (traditionally) do not establish 

new rights for workers (above the minimum standards) that help to contrast and prevent 

‘(hidden) social dumping’-practices, but they rather help to  promote (more or less bindingly, 

- highly depends on the respective TCA) pre-existing (more or less ‘meaningful’) (international) 

labour standards like the CLS (cf. TCAs’ ‘derivative character’ examined in Krause, 2018:331 

and in section 1.2 of Part 1 of the present Essay 3). Dependent on the fact, whether or not the 

respective TCA’s ‘reference standards’ are meaningful in the respective context (country or 

macro-region), TCAs can help or not help to contrast and prevent social dumping and hence, 

be used as a tool to contrast and prevent (hidden) social dumping practices or not; 

3) TCAs’ limited enforceability (hence, limited impact and effectiveness): As TCAs are voluntary 

Agreements outside the legal sphere (of hard law)944 they cannot be legally enforced. It has 

been shown and argued that other factors like ‘consumer-pressure’-mechanisms, ‘businesses’ 

ethics’ and ‘CSR’ etc. can incentivize and encourage MNEs to stick to TCAs’ provisions but 

adherence remains uncertain and rather vague and, in fact, in the end ‘voluntary’. As Hadwiger 

(2018:23) argue, ‘soft instruments and tools’ to govern transnational labour law (and labour 

standards and workers’ rights) have grown and their importance has increased945, but their 

real effect and impact is still not entirely clear.  

4) Limited ‘quality’ of TCAs’ provisions (linked to above mentioned points 1., 2. and 3.): even if 

the present empirical analysis on the two TCA Samples has shown that the ‘quality’ of TCAs 

and their provisions has generally improved over years and TCAs’ provisions have become 

clearer in regard to the ‘reference standards’, TCA implementation processes, monitoring 

procedures and especially in regard to the dispute resolution mechanisms as well as to TCAs’ 

information and dissemination systems, TCA provisions are still not entirely and effectively 

enforceable 

                                                           
943 Under certain circumstances, that cannot be further explained at this stage, South-East Asia might be 
considered as ‘homogeneous economic cultural legal normative environment’ and so ‘fulfil’ the requirement of 
applying the concept ‘hidden social dumping’ (cf. respective Part 2 of Essay 1 of the present doctoral thesis). 
944 As Lo Faro, (2012:153) argues, “TCAs enjoy no legal certainty as to their enforcement”. 
945 cf. also Ralf Rogowski‘s (2013, 2015, 2019) ‘Reflexive labour law’-approach. 
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5) According to Krause, (2018:332), a “company-centred approach” like the one of TCAs, has to 

be aware that ‘this strategy’ and mode of regulation cannot substitute the effective 

enforcement of labour law by strong public institutions. In fact, TCAs can only potentially 

support to contrast and/or prevent ‘(hidden) social dumping’ in companies that have actually 

signed and adopted a TCA (or are in business relation with a TCA-singing MNE) and even if the 

number of signed TCAs is increasing, the total number of 305 TCAs (or according to the 

EC_ListMay2019 321 TCAs) is, in fact, only a drop in the ocean in respect to the in total existing 

65,000 MNEs946: 

a. given that instruments like TCAs (or also CoCs) are specific to a single company, a 

‘universality-question’ and -problem arises: certain virtuous MNEs and MNEs that 

produce final private consumer goods947 and are so more exposed to so-called 

‘consumer pressure’ for several reasons948 are more likely to invest in and adhere to 

CSR and workforce friendly policies like TCAs etc. Less virtuous MNEs or MNEs that 

produce intermediate goods and products for other companies in the supply and 

production chain are not (or less) subject to so-called ‘consumer-pressure’ and have 

so ‘intrinsically’ a lower propensity to adopt workforce friendly policies like TCAs (note 

that ‘consumer pressure’ is only one reason why MNE sign TCAs and CoCs, - cf. Egels-

Zandén, 2009). In regard to the signing of TCAs, the actual trade union organisation 

(and unionisation rate etc.) at the respective MNEs is even more decisive than 

‘consumer pressure’;  

b. The findings of the present analysis sustain, that one possible solution to such 

problems (at least in part) is to increasingly consider the whole supply and production 

chain, both when designing new legislation (on all levels – regional, national, European 

and international) and when conceiving and looking for new innovative ways of 

designing ‘modern’ and up-to date labour law governance systems and labour relation 

regimes (and collective bargaining mechanisms): more practical solutions might be the 

overcoming of the strict sectoral collective bargaining and sectorial separated trade 

                                                           
946 Cf. Krause, 2018:321. 
947 End products that as such reach the private consumer. 
948 For instance, the fact that they [the companies] are (economically) virtuous allows them to have the economic 
requirements to do so; their so-called (higher) ‘consumer-pressure’-exposedness (self-interestedly) encourages 
them to comply with certain standards (set down for example in TCAs or similar). Furthermore, also the general 
higher productivity of virtuous enterprises usually encourages these companies to invest in workforce-friendly 
policies in order to attract and ‘tie’ (generally) high-skilled workers to the company. Again, such mechanisms that 
tend to encourage workforce-friendly - and as such ‘social dumping’ contrasting and preventing – policies 
concern (again) only a few workers of a few enterprises and the inequalities between workers (in respect to their 
rights, labour/working conditions, wages ecc…) tends to further increase. Consequently, a more universally 
applicable system and mechanism to transnationally protect and guarantee workers’ rights and labour standards 
would be needed. 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

343 
 

union federations as well as the initiating and applying of a ‘transnational supply and 

production chain collective bargaining’-mechanisms and the building of transnational 

effective ‘supply and production chain worker representation structures’ that (finally) 

assist the (global) workforce as a whole (and does not put workers in competition 

between each other). It is clear that in this process also trade unions have to overcome 

their traditional quite rigid structures and to ‘really’ give up power to new forms of 

representation and to transnational workers’ representation structures (cf. Rojot, 

2013:84). Such transnational workers’ representation structures do actually already 

exist (cf. GUFs, EWCs etc.) but do still not enjoy the necessary power, 

representativeness and legitimacy which still mainly lies on the national level. 

6) TCAs as potential tools for contrasting and preventing social dumping practices along MNEs’ 

(global) supply and production chains: Hadwiger (2016:59) argues, that TCAs (and GUFs) can 

potentially play a “significant role to ensure workers’ rights along the global supply chain of 

MNEs” and so potentially contrast and prevent social dumping practices. Still, at the same 

time, Hadwiger (2016:23-37) also identifies several obstacles that still hinder TCAs’ effective 

implementation and enforceability in regard to the TCA-singing-MNEs’ business partners 

(suppliers and subcontractors). These highlighted ‘obstacles’ do not only apply to the specific 

topic ‘reference to suppliers and subcontractors’ but reflect TCAs’ weaknesses in general (cf. 

findings of the present Essay 3) and can mostly be interpreted from the perspective of TCAs’ 

enforceability-quest in general: 

a. the need to use clear and comprehensive language (the case studies analysed in 

Hadwiger’s study 2016, “support this claim and provide arguments for further 

strengthening of the wording in GFAs [here IFAs or TCAs]”. Also the present analysis 

has clearly illustrated that the wording and the formulations used in the respective 

TCA-provisions can facilitate or, in fact, hinder TCAs’ enforceability;  

b. importance of not limiting the application of the TCA to the direct contractors of the 

MNE, but to include the entire global supply chain949. This can be directly linked to the 

previous point 5.b. 

c. As also shown and sustained by the present analysis of Essay 3, “the impact of a TCA 

on the global supply chain does not solely depend on formulations in the agreements, 

                                                           
949 According to Hadwiger (2016:51) one case is, in fact, reported where a MNE ceased an inquiry into workers’ 
rights abuses when it realized that the company was not one of its direct suppliers. Note that conflicts may arise 
with respect to subsidiaries that leave the group after a TCA has been signed (the inclusion in a TCA of provisions 
regarding ad regulating the event of subsidiaries leaving the MNE can be considered as the French MNE EDF 
shows, which obliged the buyers of their sold subsidiaries to respect and commit to the TCA provisions for the 
next three years (cf. Hadwiger, 2016:51-52). 
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but crucially on the implementation process: according to the majority of case studies 

in literature (cf. Hadwiger, 2016) TCAs are still largely unknown among managers in 

MNE subsidiaries, local suppliers and local trade unions. Moreover, local actors who 

are aware of them seldom have much understanding of their role. Issues include wide 

gaps in local actors’ involvement in negotiating GFAs; inadequate communication on 

the outcomes of these negotiations; subsequent lack of ownership; and little or no 

linkage between local unions and GUFs that sign the agreements (cf. Hadwiger, 

2016:52).  

d. Hadwiger’s (2016:52) recommendations for counteracting these observed 

weaknesses are:  

i. TCAs need to be widely disseminated, - cf. the in section 2.2.4 examined ‘TCA 

efficiency factor’ “dissemination of TCAs”; 

ii. comprehensive understanding of the agreement by local actors is a necessary 

condition for further actions, - cf. the in the same section 2.2.4 analysed ‘TCA 

efficiency factor’ “TCA information processes” 

iii. Local ownership needs to be strengthened; 

iv. The involvement of local actors throughout the GFA process, from its initiation 

through negotiations to implementation is crucial. Going beyond the 

involvement of local unions, this could also involve a co-signing of the 

agreement by important suppliers and subcontractors of the MNE, - cf. the in 

section 2.2.3 analysed ‘TCA efficiency factor’ “Type and nature of actual TCA 

signatory parties” and Krause’s 2018 and Sanguineti’s 2019 findings that local 

trade unions play a crucial role in (effectively) implementing and enforcing 

TCAs; 

7) TCAs’ indirect impact on ‘(hidden) social dumping’-prevention: TCAs can help to ‘indirectly’ 

contrast and prevent ‘(hidden) social dumping’-practices as for instance in their functioning as 

“lever to increase the organizational power of trade unions950 by gaining new union members 

at the various sites of MNEs951” (cf. Krause, 2018:325), as tools for “promoting transnational 

cooperation between unions” (cf. Drouin, 2015:219; Coleman, 2010:604-607), as “tools for 

capacity building” and by overcoming the “simple ‘command and control’-approach” (cf. 

                                                           
950 In this regard Krause (2018:325) argues that trade unions experienced that “corporate power has shifted from 
the national to the international level and therefore unions also had to enter the international level in order to 
stay at equal footing with the employer side, although IFAs were not intended to substitute but to complement 
collective bargaining at national level”.  
951 Cf. also Platzer and Müller (2009:731-732). As Krause (2018:325) finds and argues, in some case, “the principal 
objective is not the conclusion of IFAs [and TCAs] as an end in itself but to increase unions’ strength at MNE level” 
(cf. also Gallin, 2008:25).  
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Krause, 2018:331): TCAs establish a framework that facilitates the shaping of industrial 

relations by the social partners at local or global level, and empowers workers not only to be 

beneficiaries of protective rights but to also be the subject of a law-making process (cf. concept 

of ‘workplace democracy’ and also Amartya Sen’s, 1999, 2009 and Nusssbaum’s, 2001 

‘fundamental capability approach’952). It can be argued that such kinds of regulatory 

mechanisms of global workers’ rights and protections is more ‘genuine’ and ‘direct’953, and 

hence, also more sustainable, more solid, and (more) robust954 to fill the ‘global labour law 

workers’ protections governance gap’ that has arisen hand-in-hand with globalisation 

(especially in the long run). 

After these more ‘generic’ concluding remarks the next and final paragraph of this Essay 3 will again 

regard the concrete findings of the empirical detailed TCA content-analysis of ‘Sample 2’.  

 

Empirical ‘Sample 2’ findings – summarizing overview 

 

The empirical findings of the detailed content-analysis of the 10 TCAs of ‘Sample 2’ can be summarized 

as follows:  

- The most addressed ‘social dumping’-relevant issue is Health and Safety (H&S – 90% of the 

TCAs of ‘Sample 2’), followed by the issues ‘Wages and benefits’ (80%) and ‘Transfer, 

subcontracting, outsourcing’ (70%) 

- while the TCAs’ content in 80% has, in fact, a ‘sd-prevention’-Purpose (‘explicit’ or ‘some’), in 

50% of these cases, the TCA’s implementation and enforcement mechanism is not suitable to 

use and apply the TCA for contrasting and preventing ‘(hidden) social dumping practices’ (due 

to weak or missing implementation, monitoring and dispute resolution systems and 

procedures and hence, weak ‘enforceability’). Note that of course, as already mentioned, the 

‘sd-prevention’-Purpose and -Potential of TCAs also highly depends on the geographical area 

where the TCA and its provisions are to be implemented; 

- No correlation or direct relationship between specific HQ country of  the MNE signing a TCA 

and the respective TCA’s ‘sd-prevention’-Potential is observed, but there exists instead very 

strong correlation and relationship between the geographical macro-region of the ‘TCA-

signing-MNE’s HQ’ and the respective TCA’s ‘sd-prevention’-Relevance: 100% of TCAs signed 

                                                           
952 According to Krause (2018:332) “from another theoretical point of view, TCAs bring the fundamental 
capability 
approach of Amartya Sen and Martha Nussbaum to the ground by providing social rights which enable the 
employee side to exercise real and not only formal personal freedom”. 
953 It directly comes from the workers’ needs and their power to co-shape their workplace-‘reality’ and their 
working-situation. 
954 Robust against a variety of potential (external) influences and shocks. 
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in the time period 2016-2018 in ‘social dumping relevant’-sectors that address at least one of 

the three ‘social dumping’-relevant issues are signed and adopted by MNEs headquartered in 

geographical macro-region Europe. This also supports several author’s view that the nature of 

the industrial relations in the MNE’s HQ country (as well as the specific MNE’s corporate 

culture) does significantly influence whether a TCA is signed and how it is adopted and 

implemented and enforced;  

- in regard to the ‘efficiency factors’ examined in section 2.2, no specific sector correlation to 

one of the here analysed three sectors ‘Building and woodwork’, ‘Chemicals’, ‘Metal industry’ 

can be observed. This indicates that all analysed ‘TCA efficiency factors’ seem to regard all 

three analysed sectors in a similar way. Again, it has to be taken into account, that due to the 

small sample size of ‘Sample 2’, no well-founded assessments on possible correlations can be 

made (except from the fact that sd-relevant TCAs are primarily signed and adopted by MNEs 

with European HQ);  

- MNE’s corporate culture and the nature of IR tradition seems to significantly influence whether 

a TCA is signed and adopted and how it is actually implemented and ‘enforced’ (cf. the strong 

TCA-‘HQ-macro-region’-correlation); 

- It is clear that in order to be able to (potentially) contrast and prevent ‘(hidden) social dumping’ 

practices, it is important that not only the content of the provision has the purpose of 

contrasting and preventing social dumping but it is equally important that these provisions are 

supported by suitable ‘enforcement tools’ and by an appropriate implementation, monitoring 

and dispute settlement mechanism and system. While the enforcement and monitoring 

procedures are rather differing between the distinct TCAs, the only ‘Dispute resolution’-

process (‘dispute settlement and sanction’-systems) follows similar patterns in the different 

TCAs (cf. respective subsection of section 2.2.5) 

 

In practice, following five ‘TCA efficiency factors’ that potentially enhance and facilitate TCAs’ 

implementation and enforceability have been found and examined (cf. section 2.2., - other three 

additional ‘TCA efficiency factors’ have not been analysed on their own but integrated to the analysis 

of the respective linked issue):  

- the ‘actual content and the concrete topics addressed’ by the respective TCA (cf. strictly linked 

to the analysis of section 2.1) 

- the ‘MNE’s country of origin’-factor (cf. Telljohann et al. 2009) that is linked to the additional 

‘TCA efficiency factor’ “nature of the respective IR setting and tradition” and affects the other 

additional ‘TCA efficiency factor’ “MNEs’ corporate culture”; 
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- the ‘type and nature’ of the actual signatory parties that have signed the respective TCA (cf. 

Hadwiger, 2016:17-18; Marassi, 2015:93-95) that is linked to the two additional ‘TCA efficiency 

factors’ “nature of the respective IR setting and tradition” and “MNEs’ corporate culture”; 

- the Dissemination and information of the TCA and its provisions; 

- the TCA ‘enforcement tools’ (monitoring, provisions on dispute resolution, potential sanction 

systems) of the respective TCA (Krause, 2018); 

 

To generally sum up, the analysis of the present Essay 3 has shown that: 

- within Europe (the EU-EEA area) TCAs do not have any real Purpose (and consequently also no 

Potential) to contrast and prevent ‘hidden social dumping’-practices – in particular due to their 

meaningless (or ‘too loose’) ‘reference standards’ and their notorious enforcement-problem 

o not even ‘indirectly’ by for instance “increasing Unions’ strength at MNE level” or as 

“tools for capacity building” etc. (cf. section 2.1.3) 

- some TCAs have a real ‘social dumping prevention’-Purpose in regard to the global level, but 

also on the global level they still ‘only’ have limited Potential to directly and explicitly contrast 

and prevent ‘hidden social dumping’-practices especially due to their common notorious weak 

(legal) ‘enforceability’ and limited effectiveness (section 2.1.4) 

o there exist different common ‘efficiency factors’ that can enhance and facilitate TCAs’ 

implementation and enforceability (cf. section 2.2) 

o on the global level, TCAs can also have an indirect impact and effect on the prevention 

of ‘(hidden) social dumping’-practices as for example in their functioning as “lever to 

increase the organizational power of trade unions by gaining new union members at 

the various sites of MNEs”, as lever for enhancing social dialogue and ‘strengthening’ 

trade unions and their quest and organisation at all levels (at the local, national, 

European, transnational and global level) or through their use as “tools for capacity 

building (cf. Krause, 2018); 

- All in all, the way in which TCAs are written, implemented and enforced today (general limited 

‘quality’ of TCS-texts and -provisions, ‘European Optional Legal Framework for TCAs’ is still 

missing, still challenging and problematic TCA enforcement even if more recently signed TCAs 

are already clearer in regard to implementation processes, monitoring procedures, 

information and dissemination processes, dispute settlement and potential sanction systems) 

TCAs cannot really be used as DIRECT tool to contrast and prevent ‘social dumping’-practices, 
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but rather as supportive tool955 with indirect ‘sd prevention’-effects. Possible future propitious 

developing-paths and strategies in respect, might regard the further improvement of the 

quality of the Agreements and the TCA-provisions like more meaningful ‘reference standards’ 

and clear implementation rules (especially also in regard to ‘social dumping relevant’-topics), 

clearer TCA enforcement rules and mechanisms based on cross-border labour relations (cf. 

Hadwiger, 2015:90) with increased involvement of local unions at grass-roots level (also trough 

more effective information and dissemination, - cf. Sanguineti, 2019; Krause, 2018) and 

possibly also based on at least some ‘legal certainty’ (or effectively binding enforcement-

mechanism, - cf. Lo Faro, 2012) as well as a potential active inclusion of the whole global supply 

chain backed up by an enhanced, strengthened, institutionalized and ‘legitimated’ inter-

sectorial, transnational workers’ representation and collective bargaining (by for instance 

including business partners – suppliers and subcontractors- as direct TCA signatory parties, . 

cf. Hadwiger, 2016:52).   
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Annex to Part 1 

 

Globalisation and potential ‘race to the bottom’ 

 

In regard to the controversially and extensively debated question whether globalization of economy is 

an ‘inevitable outcome of the existence of markets’ and ‘undermines the traditional instruments to 

limit and regulate market forces at national level’, Krause (2018:320) argues that  

“while not denying that there is a regulatory competition between states which want to attract and 

retain investors, some scholars challenge that this competition necessarily leads to a ‘race to the 

bottom’. Other scholars are less optimistic and claim to observe a transnational regulatory competition 

for lowering labour standards. The International Labour Office has given an ambiguous account: On 

the one side, globalization of the economy has in many cases created jobs that have higher job 

https://www.etuc.org/sites/default/files/publication/files/brochure_transnational_company_en_low.pdf
https://www.etuc.org/sites/default/files/publication/files/brochure_transnational_company_en_low.pdf
http://www.europarl.europa.eu/doceo/document/TA-7-2013-0386_GA.html
https://op.europa.eu/en/publication-detail/-/publication/d828cfc6-a9ba-449b-849f-7f92a2280892
https://op.europa.eu/en/publication-detail/-/publication/d828cfc6-a9ba-449b-849f-7f92a2280892
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http://www.industriall-union.org/sites/default/files/uploads/documents/GFAs/industriall_gfa_guidelines_final_version_exco_12-2014_english.pdf
https://www.iso.org/news/ref2270.html
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specifications and remuneration levels and has contributed to compliance with existing labour 

standards or even to their amelioration. On the other side, there is sufficient evidence that in many 

cases the pressure on producer prices and delivery times as well as a fierce competition between 

suppliers account for a deterioration of working conditions and a disregard of labour rights.” 

 

Content of TCAs – ‘objective’ filters in ‘EC_official_TCA_database’  

 

(all) pre-existent objective filters (‘keywords’) utilized in the EC database on transnational company 

agreements ‘Topics addressed [by TCAs]’: 

1. Career and skills development 

2. Equal opportunities, diversity and antidiscrimination 

3. Fundamental rights/Trade Unions 

4. H&s/working environment 

5. Mobility 

6. Protection of personal data and internet policy 

7. Recruitment/hiring policy 

8. Restructuring/impact on workforce 

9. Social Dialogue, employee involvement and governance 

10. Sustainability, Governance and Ethics 

11. Transfer, subcontracting and outsourcing 

12. Wages and Benefit 

 

Codes of Conduct vs. TCAs – summarizing Table 
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Source: Noguiera, 2013:4. 

 

Annex to Part 2 

 

Duration period of TCAs 

 

Concrete examples (TCAs’ original citations and wording) 

EADS’ TCA 2011 on the “success sharing-plan” (p.5): 

“is concluded for an unlimited period but can be modified at any time on request of EADS Central 

Management or on request of the two-third majority of the European Negotiating Group’s signatory 

members under a notice period of six months”  

EADS’ TCA 2011 on “Senior Managers’ Remuneration” (p.7): 

“may be terminated by one of the signatory parties at any time. In this case, re-negotiation must be 

undertaken within six months following receipt of the termination notice. The provisions of this 

agreement remain applicable throughout the duration of the re-negotiation and, in case of failure to 

reach an agreement, for a period of 12 months from the statement of disagreement”. 

Etex’s TCA 2010 ‘Health, Safety and Environment on the workplace Charter European Workers Council 

ETEX Group S.A.:  

“The minimum term of this charter is to 2 years as of its date of signature. After expiry of the term, 

either party can terminate the charter effective at the end of the year, with an advance notice period 



Markus Cappello Ph.D. thesis Essay 3 Marco Biagi Foundation 

358 
 

of 6 months. The provisions of the present agreement shall remain in force until a new agreement is 

concluded.” 

 

TCAs by ‘geographical scope’ 

 
Tabale Annex TCAs by ‘geographical scope’ of “official_EC_TCA_interactive_database” [potentially 
305] (in fact 289 TCAs assigned to a specific geographical scope of application by the official EC filter 
and classification system; note that slightly more than the total 259 TCAs in ‘TCA_sector_sample’) 
 

 Africa, 
Middle-East 

Asia-Pacific EU-
EEA 

Europe and 
Central Asia 

Global Latin 
America 

North 
Americ
a 

Total 
numbe
r 

No 
geogr. 
Scope 
selecte
d 

Number 
of TCAs 

1 2 96 19 171 5 0 289 305 

‘In force’ 1 2 61 7 132 3 0 203 216 

‘in force’ 
and ‘sd-
relevant
’ sector 
(both 
criteria) 

0 [because 1 
TCA in  sector 
‘Commerce956’
] 

0 [because 1 
TCA in 
‘Commerce’
957 and 1 ‘no 
sector 
assigned’958] 

23 
(cf. 
Tabl
e 
2.2) 

2959 [1 ‘water 
and energy 
supply/ 
waste 
management
’ and 1 ‘Metal 
industry’] 

61 [18 
‘building’; 
10 
‘Chemicals’
; 7 ‘energy 
and water 
supply’ and 
26 ‘metal 
industry’] 

0 [because 
1 ‘Financial 
and 
Insurance 
activity 
(banking, 
insurance)’
, 1 ‘Food 
and 
Agriculture
’ and 1 ‘no 
sector 
assigned’] 

0 86 Here 
should 
be 87 
(cf. 
Table 
2.2) 

Source: own elaboration on the basis of the ‘TCA_sector_sample’ extracted from the 
‘official_EC_TCA_interactive_database’ (EC official ‘Database on transnational company agreements’ retrieved 
on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en); adoption of and reliance on the EC_database 
official TCA ‘filter and classifications’-system and setup. 

 
 

Table Annex ‘Sample 1’ findings: TCA reference to business partners (‘Sample 1’) 
 
Table Annex ‘Sample 1’ Classification of the TCAs of ‘Sample 1’ according to their ‘reference to 
business partners’ - ‘full-version Table’   
‘Classification-Categories’:  

- Potential termination of the contract 
- Inform and encourage suppliers and subcontractors 
- Reference to entire supply chain 
- No reference to business partners/supply chain 

 

MNE - TCA 
  

Classification Actual original ‘language’/ expression used (in 
the respective provisions) 

Purpose to 
contrast and 
prevent 
(sub)contracti
ng-linked 
‘(hidden) 

                                                           
956 Shoprite Checkers’s TCA 2010 (South Africa, retail).  
957 Takashimaya/retailing -‘Commerce’, 2008. 
958 Antara/news-‘no assigned sector’, 2010. 
959 Are still relevant for EU-EEA area; include the EU-EEA area (like also TCAs with ‘global geographical scope’).  

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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social 
dumping’? 

BUILDING AND WOODWORK [1] 
 

Lhoist, 
2002960  

‘Inform and encourage 
suppliers and subcontractors’ 
(strong version with 
monitoring)  
The reference to 
subcontracting is focused on 
H&S issue; the expressions 
‘ensures’ and ‘have to apply’ 
are rather clear and binding 
but in case of non-compliance 
there are no potential 
sanction mentioned (like the 
‘termination of the business-
partner-contract’ would be 
and is in other TCAs); on the 
other hand, the expression 
“shall not lead to evasion of 
laws protecting workers” is 
rather soft;  

“Principles applicable in case Lhoist Group 
companies resort to subcontracting”  
“To reach this end, our Group resorts to 
subcontracting. (…) In these conditions, 
[subcontracting] does not aim at reducing 
employment in our companies”; 
Lhoist follows following principles:  
- “appeal to subcontracting shall not lead to an 
evasion of the laws protecting workers”;  
- “the choice of the subcontracting firms is based 
on the quality and fair price of services”;  
- subcontractors have to comply with the 
applicable statutory, regulatory and conventional 
provisions (obligations as regards hygiene, 
security and working conditions); 
- Group undertakings ensure that subcontracting 
firms comply with the Group’s practices on 
workplaces in the area of risk prevention and the 
protection of workers’ health;  
- Group undertakings ensure that the employees 
working for the subcontracting firms receive 
appropriate training for the prevention of risks 
specific to our activities which they are likely to 
face when performing the tasks we give them. 
 

YES 
Main topic: 
Subcontractin
g, (title: 
‘Charter on 
Subcontractin
g’ + 
“subcontracti
ng shall not 
lead to an 
evasion of the 
laws 
protecting 
workers”); 

CHEMICALS [4 (+1)] 
 

Solvay, 
1999 
‘Group’s 
practice 
for 
Subcontra
cting’961  

‘Potential termination of the 
contract’ (or not even starting 
a collaboration) 
 
Subcontracting is the main 
topic; really clear obligations 
for (sub)contractors 
(especially in regard to H&S, 
cf. point 3. and 5. in the right 
column); not totally binding 
(because not very clear ‘real’ 
sanctions);  
explicit language (e.g. 
“Group’s companies make 
sure that subcontracting 
firms’ employees…”) 

1.“Subcontracting […] is not meant to circumvent 
the laws protecting the workers” (p.1) 
2. “The choice of the subcontracting firms is 
based on the quality and fair price of their 
services” 
3. “The contracts concluded with subcontracting 
firms stipulate explicitly the respect these 
firms need to have for the legal and conventional 
social decisions as well as social regulations that 
they are to apply. The contracts remind them 
especially their duties as to hygiene, safety and 
work conditions”; 
4. the Group’s companies guarantee 
subcontracting firms’ respect for the Group’s 
procedures relative to risk prevention and 
workers’ health protection at the work place;  
5962.” Group’s companies make sure that 
subcontracting firms’ employees have been 
properly trained as to the prevention of risks 
specific to our activities 

YES!! Very 
clear (but not 
totally 
binding) 

                                                           
960 Note: Lhoist has comparatively rather few employees (precisely 6.400 in 2017); Solvay’s TCA 1999 ‘Group’s 
practice for Subcontracting’ seem to have been used as template for this present Lhoist’s TCA 2002. 
961 note: used as template’ for Lhoist’s ‘Charter on Subcontracting, 2002’: 
962 Note that this is the paragraph-number in the original TCA where the citation comes from.  
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Solvay, 
2002 

‘Potential termination of the 
contract’  
 
(Rather) clear language; 
obligation to comply with H&S 
requirements that are the 
same as for the Group and 
respective verification; clear 
preference to direct 
subcontracting 

“Contracts with subcontractors working on the 
Group’s sites shall specify the rules applicable to 
them on health and safety, and their obligations 
in terms of safety training. There shall be 
verification that they comply with these 
requirements which will be equivalent to those 
applied for our personnel. These obligations 
include compliance with legal requirements and 
the Group’s general practices in the area of 
health and safety protection”; 
The Group’s facilities shall give preference to 
direct subcontracting.” (p.2; cf. also Solvay TCA 
1999 on subcontracting)  

YES! (but not 
binding) 

Solvay, 
2003 
‘Guideline
s on social 
policy in 
JVs’ 

Not assessable, but direct link 
to Solvay TCA 1999 
 
guidelines on social policy in 
JVs, which will guide Solvay 
when963 negotiating with 
potential partners  

 mainly YES 
direct link to 
Solvay TCA 
1999;  

(Solvay, 
2008) – 
note: does 
not arise 
with EC 
filter.. 

No (real) reference to 
business partners  

“Protection of health of the personnel and 
subcontractors” (p.7) 

NO 

Total, 
2004 

No classification possible  
 
because no reference to 
subcontracting but merely 
reference to ‘restructuring’ 
which is not treated as ‘social 
dumping’-relevant topic (cf. 
‘transfers of undertakings’ 
and Transfers of Undertakings 
Directive 2001/23/EC and the 
debate on ‘restructuring’, 
anticipation of change’ and 
minimizing of eventual 
adverse consequences);  

“The Total group has endowed itself with an 
Ethics Charter and subscribed to the Principles of 
the Human Rights Declaration, to the basic ILO-
Conventions, the guiding principles of the OECD 
and to the Covenant of the UN” (cf. preamble 
p.4);  
“the two parties, the Management of Total group 
and the European Federations, undertake to 
respectively inform one another and exchange 
view in case of application difficulties related in 
particular to the applicable national, legislative 
and contractual provisions that would require an 
adaption of the basic principles” (p.5); 
Application of the present TCA in accordance to 
the European legislation around the topic social 
dialogue, “even if the European Directives 
covering these topics [e.g. Directive 2002/14/EC 
or Directive 2001/23/EC] have not yet been 
integrated [by then!!] into all of the national legal 
systems, without however running counter to 
existing national legal systems”; 

NO 
 
Whole TCA is 
‘restructuring’
, anticipation 
of change and 
‘social 
dialogue’-
centred; 
information 
and 
consultation 
of the EWC 
(cf. Art. 2 TCA 
p.3 and cf. 
also the 
European 
Directive on 
Information 
and 
Consultation 
of Employees, 
Directive 
2002/14/EC) 

ENERGY AND WATER SUPPLY; WASTE MANAGEMENT [5] 

GDF Suez, 
2012 
(since 
2015 

‘Inform and encourage 
suppliers and subcontractors’ 
 

“In compliance with the global agreement on 
fundamental rights, social dialogue and 

NO 
 
Because 
merely 

                                                           
963 The term ‚when‘ does not mean ‘if’ negotiating with potential partners, (sub)contractors etc… 
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company 
renamed 
‘Engie’)  

Because not binding 
expression “company is 
committed to ensuring that its 
suppliers and subcontractors 
comply with the principles of 
equality between women and 
men” (rather generic and no 
sanctions and no compliance-
mechanism) 

sustainable development, the company is 
committed to ensuring that its suppliers and 
subcontractors 
comply with the principles of equality between 
women and men (cf. Art. 13 ‘Suppliers and 
subcontractors’, p.13);  

focused on 
the specific 
issue ‘equality 
between men 
and women’ 
(in that regard 
very clear and 
concrete 
measures 
provided, but 
in the present 
analysis not 
considered as 
‘social-
dumping’-
relevant; 

GDF Suez, 
2014 
(since 
2015 
company 
renamed 
‘Engie’) 

Inform and encourage 
suppliers and subcontractors; 
 
rather ‘soft’ and not binding 
language used as in e.g. 
“…encouraging them to apply 
the principles of this 
agreement…”; “…could 
endanger commercial 
relationship…”) 

“This agreement applies to all fully consolidated 
subsidiaries of GDF SUEZ and those which are 
more than 50% owned, subject to compliance 
with the criterion of dominant influence in the 
EU and EFTA (European Free Trade Association). 
It will also be distributed to subsidiaries within 
European Union candidate countries which will 
have to comply with its clauses once they join the 
European Union” (p.2) 
“suppliers and sub-contractors, encouraging 
them to apply the principles of this agreement 
with their own employees and informing them 
that any conditions observed which are not in 
line with this ethos, could endanger their 
commercial relationship with the Group” (p.4) 

Not really;  
 
rather ‘soft’, 
not binding 
language used 
as in e.g. 
“…encouragin
g them to 
apply the 
principles of 
this 
agreement…”; 
“…could 
endanger 
commercial 
relationship…”
) 

RWE, 2010 No classification possible  
 
because no reference to 
subcontracting but merely 
reference to ‘restructuring964’ 
(and potential 
involvement/participation of 
the EWC in case of 
restructuring) and potential 
‘transfers/selling’ of 
company/Group 
divisions/segments which is 
not treated as ‘social 
dumping’-relevant topic (cf. 
‘transfers of undertakings’ 
and Transfers of Undertakings 

“The purpose of this agreement is to accompany 
restructuring measures965 necessary to position 
the company from the perspective of workers in 
the market and in the competition and to 
minimize eventual adverse consequences for the 
employees. National differences in information 
and consultation rights of employees have to be 
considered when facing restructuring measures. 
In this agreement, minimum standards are 
regulated, but further national participation 
rights based on laws or agreements remain 
unaffected.”  
“Basis for all measures in the RWE group are: 
a) Fundamental principles and rights at work and 
their following measures corresponding to the 
ILO declaration as of 1998 

NO 
 
In particular 
focused on 
‘restructuring’
, transfer of 
undertakings, 
anticipation of 
change and 
minimizing 
eventual 
adverse 
consequences
; 

                                                           
964 According to Art. 1 of RWE’s TCA 2010 (p.2), “following measures are in accordance with this agreement as a 
restructuring of the RWE Group:  a) Base closures, b) Relocation, c) Fundamental change in the organization of 
work (ex. Introduction of new technologies), d) Out-sourcing of essential operating parts (ex. in case of 
unbundling), e) Mass dismissals and closures, f) Divestitures and spin-offs of major parts” (cf. also mergers and 
acquisitions). 
965 “To exercise the EWC rights in restructuring effectively and efficiently, it is necessary to apply similar standards 
in the participating countries. This is the objective of this agreement” (cf. Preamble, p.1).  
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Directive 2001/23/EC and the 
debate on ‘restructuring’, 
anticipation of change’ and 
minimizing of eventual 
adverse consequences);  

b) Regulation of the ILO concerning termination 
of employment, in particular the Convention on 
the Termination of Employment (convention 158) 
and their recommendation 166 
c) Directives of the European Union concerning 
the termination or transfer of employment, in 
particular Directive 01/23 EC (transfers of 
undertakings) Directive 98/59 EC (mass 
redundancies) Directive 99/70 EC (fixed-term 
work) Directive 91/533/EWG (information on 
working conditions) Directive 02/14 EC 
(information and consultation of employees) 
Which will be implemented according to national 
rules and procedures”; 
“The signatory parties do not plan restructuring 
which solely aims at deteriorating participation 
rights, working conditions and pension plans”; 
“Organizational changes resulting from 
restructuring shall not influence the rights of 
employee representatives (p.3). 

Suez 
Environme
nt, 2014 

No classification possible (in 
general very focused on H&S) 
 
Note: TCA full version only 
available in French, - due to 
time constraints not further 
examined, but the analysis 
relies on the short ‘Summary’ 
in English 

 NO 
 
Only available 
in French!! 

Suez 
Environme
nt, 2015 

Inform and encourage 
suppliers and subcontractors 
 
Because expression 
“committed to ensuring” 
without any concrete sanction 
like the potential termination 
of the contract 

“The company is committed to ensuring that its 
suppliers and sub-contractors comply with the 
principles of gender equality” (cf. Art. 13, p.7 and 
cf. also Art. 13 of GDF Suez TCA 2012 which is 
rather similar);  

Not really 
 
Because too 
much focused 
on merely 
‘gender 
equality’ 
which is here 
not 
considered as 
‘social 
dumping’-
relevant topic;  

METAL INDUSTRY [3] 
 

Ford, 2003 Reference to entire supply 
chain 
 
Rather soft and weak 
language (e.g. “encourage 
business partners”, “adopt 
similar policies”) and not 
binding (“seek to identify and 
utilise business partners”) 

“Ford of Europe will encourage business 
partners throughout its value chain to adopt and 
enforce similar policies to those contained in 
these Principles, as the basis for establishing 
mutual and durable business relationships” (p.4)  
“The Company will seek to identify and utilise 
business partners who aspire in the conduct of 
their business to standards that are consistent 
with this document” (p.4) 

Partly Yes, but 
totally NOT 
binding 
(rather 
‘awareness’ – 
building) 

GM, 2002 Inform and encourage 
suppliers and subcontractors 
 

“We support universal human rights and, 
particularly, those of our employees, the 
communities within which we operate, and 
parties with whom we do business” (p.1); 

Not really; 
 
More 
‘awareness-
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Cf. “support and encourage 
the application of these 
principles by those with 
whom we do business” and 
“the principles will be shared 
with our business partners…” 

“support and encourage the application of these 
principles by those with whom we do business. 
The principles will be shared with our business 
partners as a solid basis for 
a sustainable business relationship. They shall 
comply with all applicable laws and regulations 
that relate to wages, hours & conditions of 
employment, discrimination and occupational 
H&S” (p.4); 
“Under contracts with GME, our suppliers 
represent and signify that they will not utilize 
forced or involuntary labor in the supply of goods 
or provision of services to GME” (p.4) 

building’ in 
regard to 
working 
conditions and 
workers’ 
rights and 
protections 
along the 
supply and 
production 
chain, but no 
real binding 
sd-prevention 
Purpose;  

Valeo, 
2012 
(note: TCA 
not 
available 
in English 
– here 
translation 
from the 
German 
TCA-
version is 
reported)  

‘Potential termination of the 
contract’  
 
Really clear rules (non-
compliance after a respective 
‘reminder’ lead to the 
termination of the 
relationship) and concrete 
measures (e.g. appropriate 
and strict business partner 
selection rules) that obligate 
Valeo’s suppliers and 
(sub)contractors (bussines 
partners in general) to comply 
with the rules emerging from 
the present TCA and the 
Group’s ethical and CSR 
norms in general  
 

“The Valeo Group will inform its sub-contractors 
of the existence of this text, and particularly the 
principles applicable for sub-contractors”. 
Art. 3.2.1 (p. 12-13 of the TCA)  ‘Relation with 
business partners’ extensively addresses Valeo’s 
positioning and relation to their business 
partners and their suppliers and 
(sub)contractors:  
- ‘insistent’ attempt to make (sub)contractors 
and suppliers comply with Valeo’s fundamental 
principles and support in realizing (this) 
compliance 
- regular monitoring that (sub)contractors and 
suppliers guarantee and stick to applicable law 
and international norms and guarantee that the 
business partners’ employees can and are able to 
request the compliance with the highest 
standards applicable in the respective sector 
- the specific requirements for the business 
partner selection are: compliance with applicable 
law, employees’ H&S, ethical attitude towards 
customers, environmental sustainability; 
- the relation with suppliers and (sub)contractors 
has to comply with the present TCAs’ norms and 
Valeo’s ethical norms in general 
- non-compliance after a respective ‘reminder’ 
lead to the termination of the relationship (cf. 
Art. 3.2.1. point 4); 
- accidents at suppliers and (sub)contractors are 
persecuted;  
- suppliers and (sub)contractors of the Valeo 
Group have to demand the same principles from 
their respective potential (sub)contractors and 
suppliers 
- cf. also the specific Valeo official document of 
2007 ‘Valeo’s requirements demanded from 
suppliers’ (document translated into 15 
languages) 
 

YES 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 1’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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Table Annex ‘Sample 2’ findings: Detailed qualitative TCA content-analysis of TCA 
‘Sample 2’ – extensive, detailed, complete version 
 
Table Annex ‘Sample 2’ Detailed qualitative TCA content-analysis on how the 11 TCAs of ‘Sample 2’ ( 
“applied_restricted_most_recent__2016-2018_TCA_sample”) address the ‘social dumping’-relevant 
topics ‘wages and benefits’, ‘H&S/working environment’ and/or ‘Transfer, subcontracting and 
outsourcing’ – extensive, detailed, complete version 
 

MNE – TCA 
(all 11 TCAs 
one-by-one, 
by sector 
and – 
within the 
respective 
sector- 
ascending 
by year) 

Reference 
standards‘ of 
social dumping’-
relevant 
provisions 

Wording and 
language/expressions 
used in the respective 
TCA-provisions 

Implementation and 
Enforcement tools of 
TCAs (implementation, 
monitoring, dispute 
resolution)  
(3 categories: strong, 
modest, weak-none) 

Disseminatio
n of TCA 
provisions 
(information 
etc… note: 
partly part of 
‘monitoring’);  
3 categories: 
extensive, 
modest, 
weak-none 

Assessment 
on the TCA 
‘sd-
prevention’ 
Purpose and 
‘Potential’966 
4 categories: 
‘YES 
explicit’, 
‘YES some; 
‘YES, weak’; 
‘NO, none’ 

BUILDING AND WOODWORK 
 

Veidekke, 
2016 
(actually 
2017) 

Wages and 
benefits: “under 
no circumstances 
can wages and be 
less favourable 
than those 
established by 
national 
legislation or 
agreements” 
(p.3); 
H&S and in 
general: UDHR 
(Universal 
Declaration of 
Human Rights), 
the ILO Tripartite 
Declaration of 
Principles on 
Multinational 
Enterprises and 
Social Policy, the 
OECD Guidelines 
Concerning 
Multinational 
Enterprises, the 
UN Guiding 
Principles on 
Business and 
Human Rights, 
the ILO 1998 
Declaration of 
Fundamental 
Principles and 
Rights at Work 
and the ILO 

Wages and benefits: “all 
employees shall receive 
clear information in 
writing about the wage 
scales and deductions 
form pay before they are 
employed” (section 3 
point (f), p.3); 
Deductions only by 
written consent of the 
individual worker or by 
collective agreement;   
H&S: “the parties believe 
that every employee has 
the right to a healthy and 
safe working 
environment (ILO 
Conventions 155 and 
167)” (cf. p.3);   
“continually improve the 
company’s H&S 
performance with ILO 
Guidelines for 
Occupational Health 
Management Systems” 
(cf. p.3);  
“All workers shall be 
given training on 
occupational hazards and 
how to prevent them” 
“The aim related to H& S 
is to eliminate work-
accidents and injuries 
throughout the facilities 
of  Veidekke (cf. section 3 
point (e), p.3); 

Implementation: 
“Veidekke will use its 
fullest influence to secure 
compliance with the 
principles set out in the 
TCA” (cf. p.1); 
Monitoring: recognition 
that “effective local 
monitoring of this 
agreement must involve 
the local management, 
the workers and their 
representatives, health 
and safety 
representatives and local 
trade unions” that will be 
adequately trained and 
involved in the 
monitoring process; 
The company will ensure 
that local representatives 
are provided with 
monitoring-enabling 
necessary information, 
access to workers, and 
rights of inspection; 
Concrete measures: Both 
parties shall conduct 
regular joint worksite 
monitoring visit." 
Dispute settlement and 
sanctions: "In the event 
of a complaint or an 
infringement of the 
agreement, the following 

“The company 
will ensure 
that local 
representativ
es are 
provided with 
information, 
access to 
workers, and 
rights of 
inspection […] 
necessary to 
effectively 
monitor 
compliance 
with this 
agreement”: 
“assure that 
appropriate 
translation of 
the TCA 
available at all 
workplaces” 
and published 
on Veidekke’s 
website and 
Intranet (cf. 
p.4);  
“Fellesforbun
det, Norsk 
Arbeidsmanfo
rbund and 
BWI will 
distribute 
copies of this 
Agreement to 

‘sd-
prevention 
Purpose’: 
YES, explicit 
(all sd-
relevant 
topics quite 
extensively 
and clearly 
addressed); 
 
‘sd-
prevention 
Potential’: 
YES, some 
(rather clear 
implementat
ion, 
enforcement 
and 
monitoring 
measures) 

                                                           
966 in regard to contrasting and preventing ‘(hidden) social dumping’; 
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Conventions, 
including 29, 87, 
98, 100, 105, 111, 
135, 138, 155 and 
182967” (cf. p.1) 

continuous improvements 
within the areas of 
working conditions, 
industrial relations with 
the employees of 
Veidekke, health and 
safety standards in the 
workplace…” (cf. p.1);  
 
 
Subcontracting: 
“Veidekke will use its 
fullest influence to secure 
compliance with the 
principles set out in the 
TCA including compliance 
of its contractors, 
subcontractors, suppliers 
and joint ventures” (cf. 
p.1);  
“promote these rights 
[fundamental human 
rights and trade union 
rights] in the company’s 
supply chain…” (cf. p.2); 

procedure will normally 
apply: 
a) Firstly, the complaint 
should be raised with the 
local site management. 
b) If the complaint is not 
resolved at local 
management level, it 
should be referred to the 
appropriate national 
union whose 
representative(s) will 
raise the issue with the 
company's regional 
president. 
c) If still unresolved, the 
complaint will be referred 
to the BWI Geneva office, 
which will raise the 
matter with the 
company's Corporate 
Management” (cf. section 
4, p.4-5);  

all its member 
unions that 
organise 
employees in 
Veidekke 
companies 
worldwide […] 
will broadly 
publicise the 
existence of 
the 
agreement” 
(cf. p.5) 
“V. will 
distribute TCA 
copies to all 
V.-locations, 
their partners 
and 
contractors in 
the 
language(s) 
required and 
will inform 
the local 
management 
about the 
content of the 
TCA” (cf. p.5);  

Besix, 2017 
(note: in 
regard to 
monitoring 
procedure 
similarities 
to 
Veidekke’s 
TCA 2016-
2017 also 
signed by 
BWI) 

In general: UDHR 
(Universal 
Declaration of 
Human Rights), 
the ILO Tripartite 
Declaration of 
Principles on 
Multinational 
Enterprises and 
Social Policy, the 
OECD Guidelines 
Concerning 
Multinational 
Enterprises, the 
UN Guiding 
Principles on 
Business and 
Human Rights, 
the ILO 1998 
Declaration of 
Fundamental 
Principles and 
Rights at Work 
and the ILO 
Conventions, 
including 29, 87, 
98, 100, 105, 111, 
135, 138, 155 and 
182; plus Besix’s 

Wages and benefits: 
“Besix will ensure correct 
payment of salaries for all 
its employees and 
workers based on the 
legal requirements under 
the payment conditions 
required by local and 
national legislation as 
well as applicable 
collective bargaining 
agreements and will 
require the same of all its 
suppliers and 
subcontractors in all its 
order to them” (p.4) 
“pay for its own 
employees and workers 
any tax, social security 
and pension 
contributions and 
indemnity as required by 
laws and regulations 
(p.4); 
“potential wage 
reduction explicitly 
explained and agreed by 
the worker concerned” 
(cf. p.7); 

Implementation: “Besix 
Group shall make the 
necessary resources 
available for the 
implementation of the 
Agreement” (p.10);  
Monitoring: specific 
‘reference group’ that 
evaluates reports on 
compliance and to review 
the implementation of 
the Agreement;  
recognition that 
“effective local 
monitoring of this 
agreement must involve 
the local management, 
the workers and their 
representatives, health 
and safety 
representatives and local 
trade unions” that will be 
adequately trained and 
involved in the 
monitoring process;  
“Besix ensures that BWI 
and EWC will have access 
to all reports, activities, 
and follow-up of this 
Agreement” (p.10); 

“Besix ensures 
that all 
controlled 
companies 
receive a copy 
of the signed 
Agreement in 
the 
appropriate 
language” 
(p.9); 
“Besix 
ensures that 
every 
employee 
consultation 
body among 
those 
companies 
will receive a 
copy of this 
Agreement” 
(p.9); 
“A joint report 
will be made 
available to 
the public 
after each 
meeting (at 
least 

‘sd-
prevention 
Purpose’: 
YES, explicit 
(all sd-
relevant 
topics quite 
extensively 
and clearly 
addressed); 
 
‘sd-
prevention 
Potential’: 
YES, some 
(rather clear 
implementat
ion, 
enforcement 
and 
monitoring 
measures)  

                                                           
967 Even if most of the ILO Conventions to which Veidekke’s TCA 2017 refers to do not directly refer to H&S topics, 
they support a potential effective implementation- and enforcement-process (e.g. ILO Conventions No. 87 and 
98 on the trade union rights ‘freedom of association’ and ‘right to collective bargaining’, respectively).  
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CoC of March 
2014;  
“Besix will follow 
applicable local 
legislation & 
international 
labour standards 
on social security, 
work-related 
well-being, safety 
and workplace 
organization as a 
minimum 
requirement”; 
“by signing this 
Agreement, Besix 
in no way 
diminishes the 
rights and 
obligations 
already agreed 
upon under local 
collective 
bargaining 
agreements or 
any other legal 
requirement” 
(p.4); 
Wages and 
benefits: 
“payment 
conditions 
required by local 
and national 
legislation as well 
as applicable 
collective 
bargaining 
agreements” 
H&S: “…in 
compliance with 
ILO Conv. 155 and 
167 and the ILO 
Guidelines for 
Occupational 
Health 
Management 
System” (p.8);  

“employee or workers’ 
access to a process of 
intervention and 
mediation in case he does 
not agree on the received 
salary” (p.7); 
“clear information about 
wage conditions etc.” 
(ILO Conventions 131, 95 
and 94); 
H&S: “continuous 
improvements within the 
areas of working 
conditions, health and 
safety standards at the 
workplace …” (cf. p.4); 
“every employee or 
worker receiving the 
necessary H&S protection 
gear for his/her work […] 
at no cost to the worker” 
(p.8); 
“promotion of a safe and 
healthy working 
environment and best 
occupational H&S 
practice to prevent 
injuries and ill health in 
compliance with ILO 
Conv. 155 and 167 and 
the ILO Guidelines for 
Occupational Health 
Management System” 
(p.8);    
“training to all workers at 
no cost on occupational 
hazards and their 
prevention”; 
“workplace H&S 
committees shall be 
established under the 
rules of local legislation” 
(p.8); 
Assuring the organization 
of sites and workplace in 
a way to guarantee basic 
needs (e.g. wholesome 
drinking water etc.);  
Subcontractors: “…and 
promotes the application 
of these requirements 
and requests by all its 
own subcontractors and 
suppliers in the country 
of assignment” (p.4); 
“for the suppliers, 
contractors and 
subcontractors, providing 
a site specific safety plan 
and appointing a 
competent person to 
manage H&S and to take 
part in safety meetings” 
(p.8);   

Dispute settlement and 
sanctions: “Any 
complaint needs to be 
addressed and handled 
by the local management 
of BESIX. If local 
management cannot 
solve the problem, then it 
goes to the national level, 
involving national trade 
union(s) and the BESIX 
country management if 
any. 
ln case the complaint 
cannot be handled at the 
company, local or 
national level, the 
complaint will be 
communicated to the 
BESIX Group Chief Human 
Resources Director and 
the BESIX Group 
Corporate Social 
Responsibility Officer. If 
the issue remains 
unresolved, it will be 
referred to the reference 
group, for discussion at 
the next scheduled 
meeting, or before 
depending on the 
urgency of the incident. If 
the Issue remains 
unresolved, the parties 
may jointly decide to 
involve a third party 
facilitator. This facilitator 
will be chosen jointly by 
all the members of the 
Agreement." 
“in issues at the European 
level, the parties 
recognize the existing 
EWC structure (p.11); 
“in issues at the global 
level, an open line 
communication will be 
established between BWI 
General Secretary and 
the Besix Group CSR 
Officer to ensure clear 
and full understanding of 
each incident or issue.  
 

annually) of 
the reference 
group” (p.10); 
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“ensure that all direct 
suppliers and 
subcontractors operate 
within the principles set 
forth in this Agreement 
regardless of the 
countries where they 
operate” (p.8 respective 
section 10) 

Vinci, 2017 No direct 
reference to 
international 
labour standards 
and/or 
national/supranat
ional legislation 

H&S: “The commitment 
to the zero accidents 
objective is central to 
VINCI Manifesto” 
“Employees must be 
familiar with operating 
procedures and safety 
regulations and 
comply with them. 
Materials and tools must 
be used as intended, and 
personal 
protective equipment 
must be worn correctly” 
(p.4); 
“Any situation observed 
by employees that 
represents an imminent 
threat 
to H&S must immediately 
be reported to the 
employer or to a 
competent superior. 
Employees must never be 
criticised for making such 
reports”; 
“All possible means of 
mobilising people’s skills, 
motivation and creative 
potential to improve H&S 
and the working 
environment must be 
encouraged and exploited 
so as to promote a shared 
culture within the Group 
and as regards outside 
companies” (p.4);  
“Developing an 
occupational health 
policy: Every entity shall 
commit to the continuous 
improvement of working 
conditions, including 
organising work to make 
it easier and improving 
the quality of life at work, 
particularly through the 
prevention of 
psychological and social 
risks” (p.6); 
Subcontracting: “Taking 
account of everyone on 
site: 
The zero accidents 
objective applies both to 

Implementation:  
“Our intention: to 
promote a shared 
occupational H&S 
culture” (p.7); 
“Managers will be 
responsible for the 
practical implementation 
of initiatives to promote 
H&S…” (p.6);  
“the H&S commitments 
shall be determined and 
implemented within each 
business 
unit to promote 
continuous 
improvement” (p.6) 
Concrete measures:  
- cooperation with staff 
representatives 
- risk analysis 
- personal protective 
equipment 
- operating procedures 
and processes and work 
organisation - safety 
awareness training (p.4-
5) 
Monitoring:  
“Every accidents and 
incidents must be the 
subject of a methodical 
and thorough 
investigation within the 
company, which will be 
shared with staff 
representatives” (p.6); 
 

“this 
declaration is 
intended to 
promote the 
active 
circulation of 
information 
regarding all 
aspects of 
occupational 
H&S, and to 
remind 
everyone of 
the 
advantages of 
sharing best 
practice and 
feedback in 
the drive for 
continuous 
improvement
” (p.6) 
In accordance 
with the 
current VINCI 
European 
Works Council 
agreement, 
quarterly 
information 
will be sent to 
the Council’s 
office 
regarding 
accidents and 
incidents at 
work, road 
accidents and 
occupational 
illnesses. 
“This 
declaration 
has been 
translated 
into all the 
languages of 
the countries 
with 
representativ
es on the 
European 
Works Council 
so that it can 
be widely 
distributed 

‘sd-
prevention 
Purpose’: 
YES, some 
 
‘sd-
prevention 
Potential’: 
NO (also 
because 
‘Dispute 
settlement 
and 
sanctions’ 
not defined) 
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VINCI employees and to 
temporary and outside 
personnel, who must 
benefit from comparable 
conditions of safety at 
every site. It follows from 
this commitment that 
Group companies shall 
assist their 
subcontractors with their 
own improvement 
measures” (p.6) 

within the 
Group. 

Stora Enso, 
2018 

In general: Stora 
Enso’s 
commitment 
entails 
recognition of 
human rights as 
defined by the 
International Bill 
of Human Rights 
and other 
universally 
accepted 
international and 
regional human 
rights 
instruments, 
including the ILO 
Core Conventions 
(Nos. 87, 98, 29, 
105, 138, 182, 
100, 111 and 169 
- cf. p.2) and the 
OECD Guidelines 
on Multinational 
Companies (cf. 
p.3);  
“we particularly 
wish to commit 
ourselves to the 
‘UN’s Protect, 
Respect and 
Remedy 
framework’ and 
the related 
‘Guiding 
Principles on 
Business and 
Human Rights. 
We also support 
the work of the 
UN Working 
Group on 
Business and 
Human Rights” 
(p.2); 
“Stora Enso 
always follows 
local laws in 

Wages and benefits: 
 
H&S/working 
environment968:  
Stora Enso’s goal is to be 
one of the top 
performers in 
Occupational Health and 
Safety within the industry 
worldwide” (p.4); 
“benchmarking and the 
spreading of the best 
practices across Stora 
Enso’s global operations 
are among the tools 
actively used to promote 
H&S”; 
“H&S committees can be 
established at workplaces 
and workers shall have 
the right to elect H&S 
representatives by 
agreement with unions, 
among the legal 
representatives chosen 
by the workers in 
accordance with each 
country’s legislation” 
(p.4) 
Subcontracting:  
“Stora Enso expects its 
partners to constantly 
improve their 
performance in this 
[human rights] area” (p.2)  
“Stora Enso also expects 
its suppliers to respect 
human rights and act in 
full accordance with Stora 
Enso’s policies and 
guidelines concerning 
social responsibility, 
labour standards and 
human rights. Stora Enso 
monitors its suppliers’ 
performance on a regular 
basis, and where 
necessary may help them 

Implementation: 
“the Group will continue 
to provide and intensify 
human rights training for 
our own personnel, 
conducting assessment of 
its human rights impacts” 
(p.2) (note: generic…) 
Monitoring: 
“…the parties are 
committed to maintaining 
an on-going 
dialogue and an extra 
meeting can be agreed 
upon when jointly 
considered 
necessary”  
Dispute settlement and 
sanctions: 
“If any party holds that 
this Agreement is not 
being enforced, then the 
following procedure shall 
apply: 
-for local issues, every 
attempt shall be made to 
resolve the matters at the 
workplace between the 
union and management. 
-If an issue pertaining to 
adherence to principles 
of this agreement cannot 
be 
resolved locally, it should, 
if any of the party wishes, 
be referred to the 
national level between 
the appropriate union 
and management; 
-if the issue 
remains unresolved, it 
may be referred to the 
global level - to the 
Committee 
- but not before four 
weeks since initial 
referral to the national 
level. 

“Stora Enso 
shall act to 
ensure that 
the principles 
of this 
framework 
agreement 
are made 
available to 
employees 
and their 
representativ
es as well as 
management 
in countries 
where the 
Company 
operates” 
(p.5) 
“Stora Enso 
ensures that 
this 
framework 
agreement 
[TCA] shall be 
translated at 
least into six 
most spoken 
languages in 
the Group” 
(p.5);  

sd-
prevention 
Purpose’: 
YES, some 
 
‘sd-
prevention 
Potential’: 
NO (even if 
all 3 sd-
relevant 
topics 
addresses, 
because no 
clear 
measure and 
whole TCA is 
very generic) 

                                                           
968 In Stora Enso’s TCA 2018, point 3 ‚Health, safety and working conditions’ of section 3 ‘Fundamental principles 
on human and workers’ rights’ (p.3ff.).  
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countries where it 
operates” (p.3);  
 
 

to comply with 
standards” (p.2)  
“the company also 
promotes H&S culture 
towards its suppliers, 
contractors and joint 
ventures” (p.4); 
“Stora Enso will take 
necessary actions to aim 
that all its suppliers and 
contractors operate 
within the principles of 
this TCA regardless of the 
countries where they 
have businesses” (p.5); 
“Stora Enso shall continue 
to require that its 
suppliers and contractors 
adhere to and comply 
with the company’s 
‘Suppliers CoC’” (p.5); 

-in the event that parties 
are unable to resolve a 
dispute concerning the 
application of this 
Agreement after having 
discussed it at meeting of 
the 
Committee, it may be 
submitted by mutual 
consent to a mediator for 
guidance. Parties shall 
choose the mediator 
jointly. (neither party may 
refuse a request for 
mediation without just 
cause)”  
“Specific problems of 
employees 
and other local disputes 
concerning collective 
bargaining shall be 
handled 
and settled in accordance 
with local dispute 
settlement procedures. 
Recourse to higher level 
or mediation may only be 
justified if the question or 
issue relates to a right or 
a standard established 
within the context of this 
Agreement." 
“where our activities 
adversely affect anyone’s 
human rights, in spite of 
all our efforts to avoid 
any such infringements, 
we will do our utmost to 
remedy the situation and 
provide fair 
compensation for any 
harm suffered” (p.2);  
“No individual or third 
party claims may be 
based on this TCA” (p.6) 

CHEMICALS 
 

DS Smith, 
2017 

"We already have 
our DS Smith 
values, but the 
Charter makes it 
easier to apply 
them to our 
everyday working 
experience” 
“The Charter 
builds on our 
Code of Conduct 

Wages and benefits: 
“Fair wages and 
employee benefits 
for all969” (p.9); 
“We will continue to build 
a consistent approach to 
reward” (p.9) 
H&S: “A healthy and safe 
working environment for 
everyone” (p.3); 

Implementation:  
“We will work together to 
ensure actions are taken 
and results assessed" 
(p.1); 
“We want people to 
know that they can put 
up their 
hands and challenge us 
when they don’t feel that 
things are as they should 
be” (p.3); 

“Given its 
broad scope 
and reach, 
and the 
challenges 
associated 
with 
communicatin
g it effectively 
to a diverse 
global 

sd-
prevention 
Purpose’: 
NO (whole 
TCA and its 
provisions 
too generic) 
 
‘sd-
prevention 
Potential’: 
NO (no clear 

                                                           
969 Note that according to the ‘DS Smith employee survey’, “only 63% of employees feel that they are paid fairly 
for the work that they do” and “only 74% of employees feel their employee benefits meet their needs” (cf. DS 
Smith’s TCA 2017, p.9). 
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and reinforces 
our standing 
commitments to 
comply with all 
applicable 
legislative and 
regulatory 
requirements 
including taking a 
zero tolerance 
approach to child 
or 
forced labour” 
(p.1) 

“Safety remains our top 
priority with all sites 
working 
to improve safety” (p.6) 

 
Monitoring: “Senior 
management visits to 
those sites with the 
greatest 
number of lost-time 
accidents” (p.6); 
 
Dispute settlement and 
sanctions: not defined 

audience970, it 
is vitally 
important 
that the 
charter’s 
purpose, 
remit, areas 
of activity and 
value to 
the business 
are expressed 
clearly and 
consistently” 
(p.1); 

measures, 
no ‘dispute 
settlements 
and 
sanction’-
system) 

Solvay, 
2017 
(welfare 
and 
healthcare 
– note: 
missing in 
the EC 
official 
database…) 

/ not assessable / not assessable / not assessable / not 
assessable 

/ not 
assessable  

Solvay, 
2017 (social 
responsibili
ty and 
sustainable 
developme
nt) 

“Both parties to 
this agreement 
agree that the 
internationally 
recognized 
standards and 
principles 
contained within 
this Agreement971 
will be applied at 
all 
Solvay sites 
throughout the 
world, regardless 
of whether or not 
they are 
required by 
national law or 
regulations”972 

Wages and benefits:  
“Solvay ensures that its 
employees are covered 
by welfare protection 
schemes that provide 
benefits in the event of 
illness, disability, 
maternity, paternity, 
death, or after their 
retirement, to keep more 
favourable to its 
employees, in compliance 
with local laws, 
regulations and practices 
and develops whenever 
needed its own 
complementary benefit 
plans” (p.8)  
 

Implementation: 
“Solvay and IndutriALL 
Global Union agree that 
they will be mutually 
available on an ongoing 
basis to inform each 
other of any problems 
encountered and to 
determine the best 
solutions”;  
“Solvay has set up a 
special mechanism that 
ensures that employees’ 
concerns are heard in the 
event that the usual 
means of dialogue are 
not functioning properly” 
(p.12); 
“this TCA which applies to 
all Solvay activities 

“Solvay 
pledges to 
provide 
managements 
with copies of 
this TCA and 
to inform 
employees of 
its existence 
and the 
commitment 
it entails” 
(p.15);  
“with the 
purpose of 
wider 
awareness 
and 
distribution, 
simplified and 

sd-
prevention 
Purpose’: 
YES, explicit 
(e.g. “…over 
and above 
its 
compliance 
with the 
statutory 
and legal 
obligations”)
; 
 
‘sd-
prevention 
Potential’: 
YES, some 
(rather clear 
implementat

                                                           
970 DS Smith recognises that it is a “very diverse organisation – both in terms of our culture, and the locations 
where we are based. Like most global, modern organisations, we can’t create centralised guidelines to fit every 
local situation” (cf. DS Smith’s TCA 2017 p.2). 
971 ILO Conventions Nos. 87, 98, 135, 29, 105, 138, 182, 100, 111, 156; UN Global Compact (and 10 principles 
concerning ‘human rights’ – principle 1 and 2, ‘labour standards’ – principles 3-6 -, ‘Environment’ – principles 7-
10 -, ‘anti-corruption’ – principle 10); UDHR; OECD Guidelines for MNEs (as revised in 2011); ILO Tripartite 
Declaration of Principles Concerning MNEs and Social Policy;   
972 Note: ‘intern’ texts to which this TCA relates to (cf. the ‘Solvay Way’ of which this TCA makes part of): 

Group’s practices for Subcontracting (1999); Charter on sustainable development and corporate social 

responsibility (1999), Guidelines on Social Policy in Joint Ventures (2003); Group' practices on health and safety 

of the personnel (2002); Global Agreements on the Solvay Global Performance Sharing Plan (2015, 2016, 2017, 

2018), Global framework agreement on corporate social responsibility between Solvay and IndustriALL Global 

Union (2013); Global agreement on minimum level of protection for Solvay Group employees in terms of 

welfare and healthcare (2017); Charter on the recognition of trade union and employee representative 

experience (2018); 
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“Solvay makes 
this commitment 
voluntary, over 
and above its 
compliance with 
the statutory and 
legal obligations 
in every country 
where the Group 
operates” (p.3); 
“The provisions of 
this agreement 
and the Core 
Labour standards 
and relevant 
jurisprudence of 
the ILO shall take 
precedence over 
local and national 
laws in case the 
latter are less 
favourable” (p.4); 
“in the event of 
merger, 
acquisition or 
corporate 
restructuring of 
any kind leading 
to the creation of 
new entities 
controlled by 
Solvay […] these 
new entities shall 
automatically be 
deemed party to 
the TCA and 
subject to its 
provisions until 
such time as the 
agreement is 
renegotiated” 
(p.4); 
 
 

H&S: “the health and 
physical and mental 
safety of its employees is 
the main value and a 
priority for Solvay” (p.7) 
“continually improve 
safety performance and 
regularly monitor 
assessment indicators for 
its own employees and 
the employees of 
subcontractors, 
contractors and 
suppliers” (p.7) 
“Solvay is committed to 
set up the ‘Solvay Care’ 
program which aims to 
provide at least same 
minimum health 
standards to all 
employees worldwide” 
(p.8) 
Subcontracting: Solvay 
expects its suppliers, 
contractors and 
subcontractors comply 
with the principles this 
agreement contains and 
to comply with the law 
and with statutory 
regulations, as well as 
basic human rights 
stipulated by 
international agreements 
and standards” (p.4 and 
p. 9); 
“Solvay will encourage 
them in this and offer the 
benefit of its expertise in 
these areas whenever 
needed” (p.9) 
“any serious violation of 
employee H&S 
legislation, environmental 
protection or basic 
human rights that is not 
remedied despite 
previous warning shall 
lead to termination of 
relations with the 
company concerned in 
compliance with 
contractual obligations” 
(p.9) 

worldwide, strengthens 
and extends the 
company’s labour 
practices and is not 
intended to replace or 
interfere with local 
dialogue and negotiation 
practices” (p.15);  
Monitoring:  
"Solvay and IndustriALL 
Global Union will 
continuously monitor the 
correct 
application of this 
agreement and in this 
respect they will conduct 
an 
assessment through a 
Global Panel once a year 
in a jointly defined 
country or 
zone”;  
specific detailed 
‘performance indicators’ 
on ‘H&S and 
environment’; ‘social 
dialogue’ and ‘Relations 
with suppliers, 
contractors and 
subcontractors’ (cf. 
section IV of the TCA);  
“IndustriALL Global Union 
will make a presentation 
on the application of this 
agreement on a yearly 
basis during the Solvay 
Global Forum meeting 
convened in the first 
quarter of the year”;  
“An annual joint visit shall 
be organized to monitor 
the health and safety 
situation within the 
Group”;  
Dispute settlement and 
sanctions: “Solvay and 
IndustriALL Global Union 
both believe that 
problems are best 
resolved as close as 
possible to the location 
where they have arisen. 
Nonetheless, Solvay and 
IndustriALL Global Union 
agree that in the event of 
difficulties which cannot 
be resolved or failure to 
apply the terms of this 
agreement, a process of 
conflict resolution as 
below will be followed: - 
if no satisfactory solution 
is found, the matter shall 
be dealt with directly by 

electronic 
versions may 
also be used” 
(p.15); 
“translated 
into le 
language of 
the different 
countries […] 
and available 
on the 
Group’s 
website” 
(p.15); 
“particular 
attention paid 
to new 
recruits, who 
will be given a 
copy of the 
TCA”; 
"Solvay and 
IndustriALL 
Global Union 
will cooperate 
to ensure the 
optimum 
circulation 
and 
understandin
g of this 
agreement by 
employee 
representativ
es 
on its sites. In 
this respect, 
Solvay will 
facilitate the 
participation 
of these 
delegates in 
meetings that 
may be 
organized 
locally by 
IndustriALL 
Global 
Union to help 
develop the 
social 
dialogue 
required by 
this TCA" 
(p.15); 
“the content 
of this TCA is 
communicate
d to each 
supplier, 
contractor 
and 
subcontractor
” (p.9) 

ion, 
enforcement 
and 
monitoring 
measures) 
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the national management 
and related trade unions, 
in liaison with the 
signatories of this 
agreement.  
-Failing that, the 
signatories shall have the 
possibility to bring the 
case to Solvay 
headquarters, 
notwithstanding the 
place where the 
agreement is 
executed or/and the 
intervention of a third 
party” (p.15); 
“Solvay and IndustriALL 
Global Union are the only 
parties authorized to 
answer any questions 
raised by the application 
of this agreement” (p.17); 

Essity, 2018 
(until 2017 
part of SCA; 
note: TCA 
missing in 
EC official 
database, 
but found 
on 
IndustriALL 
homepage) 

“based on the 
parties’ common 
recognition of 
fundamental 
human rights973 
and Essity’s own 
values as 
expressed in its 
Code of 
Conduct…”; 
“Essity will use 
CLS of ILO as the 
guiding principles 
and will as an 
absolute 
minimum comply 
with applicable 
national 
legislation, 
collective 
bargaining and 
regulatory 
requirements” 
(p.1); 
“Essity respects 
fundamental 
human rights and 
will be guided in 
its operations by 
the provisions of 
the UN UDHR” 
(p.3);  
‘intern’ related 
texts:   
- SCA Code of 
Conduct 

In general: “promoting 
social responsibility 
includes important 
principles concerning 
human and trade union 
rights, as well as 
improving H&S in the 
workplace and 
environmental 
protection” (p.1) 
Wages and benefits:  
“Essity is committed to 
paying fair wages and 
benefits according to 
relevant market 
standards wherever it 
operates” (p.2); 
“Working hours shall 
comply with appropriate 
national legislation, 
national agreements and 
industry standards. 
Overtime shall be 
remunerated at a 
premium rate in 
accordance with national 
legislation or collective 
bargaining” (p.2); 
H&S: 
“Essity strives for the 
continuous improvement 
of H&S in workplace…” 
(p.2); 
“all Essity units will, as a 
minimum, strictly abide 
by national laws and 

Implementation: “ensure 
the possibility for 
employees and their 
representatives to 
influence decisions 
through consultation 
(exchange of views and 
establishment of a 
dialogue) with Essity 
management (p.1); 
cf. also aspect 
‘information’ in next 
column (on the right 
hand side) 
Monitoring:  
“the purpose of this 
agreement is to monitor 
the practical application 
of the agreed principles 
(p.1); 
Dispute settlement and 
sanctions: "ln the event 
of breach of the 
Agreement the following 
procedure will normally 
apply to claims by 
covered employees: 
1. The employee or 
her/his local trade union 
should raise the 
complaint with the local 
site management. 
2. If the complaint is not 
resolved with the local 
site management the 
appropriate national 

“Essity will 
inform its 
business 
groups about 
the existence 
and the 
content of 
this TCA. 
Essity will 
take 
necessary 
steps to make 
all local site 
management 
aware of their 
obligations 
according to 
this TCA” 
(p.3); 
“Essity will 
ensure that 
appropriate 
translations of 
the TCA to all 
affiliates that 
organize 
employees in 
Essity world-
wide, and 
broadly 
publicize the 
existence of 
the TCA and 
explain its 
implications 
to their 

‘sd-
prevention 
Purpose’: 
YES, some 
(all three sd-
relevant 
topics 
addressed 
but not 
exhaustively 
and not 
always in 
binding and 
clear way) 
 
‘sd-
prevention 
Potential’: 
YES, weak 
(not always 
clear 
content and 
measures, 
but clear 
process of 
conflict 
resolution)  

                                                           
973 „The parties are in agreement that following principles, derives from ILO Declaration on Fundamental 
Principles and Rights at Work, ILO Conventions No. 29 ‘Forced Labour’, No. 100 ‘Equal Remuneration’, No. 105 
‘The Abolition of Forced Labour’, No. 111 ‘Discrimination’, No. 138 ‘Minimum age’, No. 182 ‘Worst Forms of Cild 
Labour’, and Essity’s CoC, will guide Essity’s activities and its relations to its employees” (p.1). 
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- Framework 
Agreement - 
Agreement 
between SCA and 
ICEM /Pappers / 
SCA EWC (2013; 
note: in 2013 
Essity was still 
part of SCA) 

collective agreements 
relating to workplace 
safety” 
Subcontracting:  
“this TCA covers all 
activities where Essity has 
direct control. Where 
Essity does not have 
direct control, it will 
exercise its best efforts in 
order to secure 
compliance with the 
standards set out in this 
TCA” (p.1) 
“Essity will notify its 
subcontractors and 
licensees of this TCA and 
encourage compliance 
with the standards” (p.1) 
“Essity will make the 
compliance with 
fundamental human 
rights a criterion in the 
choice and management 
of its relationship with 
suppliers and 
subcontractors. Any 
proven violation of the 
principles contained in 
this TCA that is not 
remedied despite 
warnings, will lead to the 
termination of relations 
with the company 
concerned” (p.3); 

trade union will raise the 
issue with the human 
resource department at 
business group or 
regional level. 
3. If still unresolved, the 
complaint will be referred 
to lndustriALL Global 
Union/Unionen who will 
raise the issue with Essity 
Corporate Management" 

affiliates 
within Essity” 
(p.3); 
 

Solvay, 
2018 
(profit-
sharing, 
performanc
e sharing 
plan) 

This TCA IS 
focused on the 
‘profit sharing 
plan’ which 
genrally relyies on 
respective 
national 
legislation (but 
here also on the 
provisions of the 
present TCA); 
‘intern’ related 
texts: ‘Global 
Agreements on 
the Solvay Global 
Performance 
Sharing Plan’ of 
2015, 2016 and 
2017;  

Wages and benefits: 
“implement an 
employees’ incentive 
program linked to the 
Group’s performance, 
measured both in terms 
of quantitative and 
qualitative criteria, linked 
to the achievement of 
financial and sustainable 
development targets” 
(p.2); 
“part of the Group’s 
responsibility process – 
‘the Solvay Way’ – which 
aims to reward the 
Group’s employees fairly” 
(p.2);  
“the purpose of this 
agreement is to establish 
the terms and conditions 
for this program [the 
profit sharing plan], and 
specifically how the 
amounts to be shared are 
to be calculated and the 
conditions under which 
they are to be divided 

Implementation: clear 
calculation procedure 
outlined in Art. 2 of the 
TCA (calculation of the 
global performance and 
budget to be ‘shared 
across employees’ 
according to quantitative 
and qualitative criteria); 
Expires automatically on 
31.12.2018 “may not 
under any circumstances 
be converted to become 
an open-ended 
agreement”); 
"The 2018 bonus shall be 
paid by April 30, 2019 at 
the latest" (p.4); 
 
Monitoring (compliance): 
not defined (and 
probably not ‘needed’ 
and/or foreseen for 
merely ‘profit-sharing’) 
 
Dispute settlement and 
sanctions: not defined 
(and probably not 
‘needed’ and/or foreseen 

Not defined 
(and probably 
not ‘needed’ 
and/or 
foreseen for 
merely ‘profit-
sharing’)   

‘sd-
prevention 
Purpose’: 
NO (this 
mere ‘profit-
sharing plan 
TCA’ does 
not have any 
direct sd-
prevention 
purpose) 
 
‘sd-
prevention 
Potential’: 
NO (as this 
TCA does 
not have any 
direct ‘sd 
prevention’-
Purpose it 
consequentl
y also does 
not have any 
‘sd 
prevention’-
Potential) 
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among beneficiaries” 
(p.2);  
"The objectives of this 
program are two-fold: to 
provide a motivational 
element that recognizes 
employees' contributions 
by involving them in thee 
Group's results at global 
level, thereby 
strengthening their sense 
of belonging to the Solvay 
Group" (p.1) 
 

for merely ‘profit-
sharing’) 

ENERGY AND WATER SUPPLY; WASTE MANAGEMENT – this sector is not included in TCA ‘Sample 2’ 
 

METAL INDUSTRY 
 

PSA, 2017 
(not 
assigned to 
the sector 
by EC 
official 
‘filter and 
classificatio
n’ system) 

“this agreement is 
subject to French 
law. Its singing 
has rendered it 
directly applicable 
for an 
indeterminate 
period” (p.26);  
“when it is a 
matter of 
fundamental 
standards of 
labour and 
jurisprudence of 
the ILO, they 
[TCA’s provisions] 
must supplant 
national 
legislation when 
the latter is less 
favourable than 
the respective 
conventions of 
the ILO” (p.25) 
“by joining the 
Global Compact 
on 9 April 2003, 
the PSA Group 
made a 
commitment to 
respect and 
promote the ten 
principles inspired 
by the UDHR, the 
declaration on 
Principles and 
Fundamental 
Rights at Work of 
the ILO, the Rio 
Declaration on 
the Environment 
and the UN’s 
Convention 
against 
Corruption […] 
the Group also 

Wages and benefits: 
 
H&S: 
“the PSA Group ensures 
H&S of all those 
contributing to the 
activity of the Group 
everywhere I the world. 
This commitment is 
reflected in a structured 
approach intended to 
reduce risks and manage 
safety in all working 
situations” (p.17); 
“the Group’s 
Occupational Health and 
Safety Management 
System (OHSMS) is an 
application of the ILO 
Fundamental Principles 
regarding the 
occupational H&S 
systems (ILI-OSH 2001) – 
p.18; 
“the social partners are 
key players in the risk 
prevention approach. 
They are involved in all 
these processes, 
particularly as part of 
various hygiene, H&S 
bodies provided for by 
local legislation” (p.17); 
“…promote individual and 
collective health. The aim 
is to go beyond 
conventional efforts to 
prevent work-related 
health issues and to 
enable each employee to 
build a health capital 
throughout their 
professional careers” 
(p.18); 
“the PSA Group and 
employee representatives 

Implementation:  
“TCA’s implementation 
relies on permanent 
social dialogue with social 
partners” (p.3); 
“progress is achieved on 
the basis of a clearly 
defined policy, objectives, 
actions and measurable 
results” (p.3); 
“the parties accept the 
commitment to 
implement this TCA by 
ensuring its effective 
application at the local 
level while respecting 
national rules. The 
provisions of this 
agreement are not 
intended to substitute for 
local laws, regulations 
and conventions. 
Nevertheless, when it is a 
matter of fundamental 
standards of labour and 
jurisprudence of the ILO, 
they must supplant 
national legislation when 
the latter is less 
favourable than the 
respective ILO-
conventions” (p.25); 
 
Monitoring (compliance):  
“the monitoring process 
is integrated into the PSA 
System of Excellence 
which constitutes the 
reference guidelines for 
the Group’s management 
(p.3); 
“the monitoring of this 
global framework 
agreement takes place at 
a double level: 

All the 
problems 
encountered 
and solutions 
will be 
presented at 
the annual 
meeting of 
the World 
Committee.  
“this TCA is 
translated 
into the 
languages of 
the countries 
in which the 
Group is 
present” 
(p.25); 
 
Extensive 
information 
about this 
TCA to: 
- Line 
managers and 
employees 
- new 
employees 
(p.25) 
 
TCA 
publication 
on: 
- IndustriALL 
website 
(Global Union 
and European 
Trade Union) 
- the Group’s 
intranet 
portal; (p.25)  
 
Copies of the 
TCA send to: 

sd-
prevention 
Purpose’: 
YES, explicit 
(exhaustive 
TCA in 
particular in 
regard to 
H&S and 
supplier 
commitment
) 
 
‘sd-
prevention 
Potential’: 
YES, some 
(clear and 
extensive 
content, 
concrete 
measures 
and clear 
process of 
conflict 
resolution)  
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committed to the 
OECD’s Guidelines 
for MNEs as 
updated in 2011, 
and to the 
Guiding Principles 
on Business and 
Human Rights 
(the ‘Ruggie 
Principles’) 
approved by the 
UN’s Human 
Rights Council 
(p.2); 

undertake to take part in 
the ‘healthy workplaces’ 
scheme promoted by the 
EU and the ‘European 
Agency for H&S at Work’ 
in compliance with the 
framework set out by the 
WHO.   
Subcontracting:  
“certain provisions are 
directed to suppliers, 
subcontractors, industrial 
partners and distribution 
networks” (p.6); 
“the PSA Group has sent 
this TCA to the [supplier] 
Faurecia Group […] in 
order to promote 
discussions between 
Faurecia’s social partners 
on these issues” (p.6);  
“the PSA Group 
undertakes to 
communicate this TCA to 
its industrial partners and 
distribution networks, 
and requests that they 
apply the principles and 
international conventions 
mentioned in the TCA” 
(p.10); 
“in the frameworks of 
calls for tender, the PSA 
Group undertakes to 
ensure that respect for 
human rights as defined 
in the preceding chapter 
is a determinant criterion 
in the selection of 
suppliers […] these 
criteria must be passed 
down to each rank of the 
subcontracting chain in 
the framework of direct 
contractual relations 
between a principal and 
his supplier” (p. 10) 
“the PSA Group has 
established direct 
contractual relations with 
more than 7.000 (1st tier) 
suppliers from whim it 
demands respect for the 
commitments of social 
and environmental 
responsibility formulated 
in a ‘Responsible 
Procurement Charter’ 
which makes reference to 
this TCA” (p.10); 
“a specific process put in 
place for small companies 
which are suppliers and 
subcontractors, in order 

- in each country an 
annual monitoring of the 
application of the global 
framework agreement is 
made between the 
management of the 
company and the trade 
unions or staff 
representatives. This 
monitoring of 
implementation will be 
integrated into the usual 
functioning of the local 
social dialogue. A 
document is drawn up 
jointly by the signatory 
parties to this agreement 
which allows each trade 
union organization to give 
its opinion in the 
framework of annual 
monitoring of the 
application of this 
agreement at their 
subsidiary.  
- At the Group level, the 
agreement will be 
monitored by the World 
Committee in the 
presence of the 
representatives of 
IndustriALL Global Union 
and IndustriALL European 
Trade Union signatories 
to this agreement. The 
follow-up of this 
agreement will be carried 
out annually on the basis 
of a consolidation and 
summary document 
including the inventory of 
fixtures, key indicators 
and the main contractual 
provisions adopted locally 
resulting from each of the 
commitments in this 
Agreement."  
“the alerts sounded by 
trade union organisations 
in the context of 
monitoring application of 
this agreement for 
violations by suppliers 
shall result in action by 
the Procurement 
management of the PSA 
Group to obtain 
explanations from the 
offending supplier and to 
remedy the problems 
detected. Thus, 
application of this TCA is 
fully incorporated in the 
warning process 

- ‘Versailles 
Regional 
Directorate 
for 
Enterprises, 
Competition 
Policy,…’ 
- the registry 
of the French 
industrial 
tribunal 
(p.25); 
 
Official 
notification 
given to: 
- the 
governmental 
and 
administrative 
bodies in each 
country 
(p.27); 
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to allow them to 
introduce the 
international standards 
cited above in a step-by-
step manner” (p.11); 

implemented by the PSA 
Group” (p.11); 
Dispute settlements and 
sanctions:  
In the event of a dispute 
immediate information of 
the signatory parties and 
seeking an amicable 
resolution across 
cooperation; (= “In the 
event of a dispute as to 
the interpretation or 
application of this 
Agreement, the signatory 
parties undertake to 
inform each other as 
soon as possible in order 
to cooperate with the 
seeking an amicable 
resolution within a 
reasonable time”  
“They [signatory parties] 
agree that: 
- any employee has the 
right to alert the 
management of the site 
and the union 
representatives about 
possible breaches or non-
compliance with the 
agreement (can't be 
detrimental to the 
employee); 
- as far as possible, the 
difficulties will be dealt 
with locally, as close as 
possible to the field, by 
the local management 
(the employee who 
reports a breach of the 
agreement may be 
assisted by a 
representative of the 
local trade union 
organization. The 
signatory parties will be 
kept informed of the 
progress of the 
discussions and their 
outcome by the local 
management and union 
representative; 
- if no satisfactory 
solution is found, the 
subject will be dealt with 
directly by the signatory 
parties to the agreement 
in liaison with Direction 
and the local trade union 
organizations; 
- in the absence of a 
resolution, the parties 
will be able to appeal to 
the competent court 
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within the jurisdiction of 
PSA's registered office, 
notwithstanding the 
place of execution of the 
agreement and / or the 
intervention of a third 
party” (p.26);  

Safran, 
2017 (not 
assigned to 
the sector 
by the EC 
official 
‘filter and 
classificatio
n’ system) 

“Safran 
undertakes to 
fully comply with 
the ILO 
Conventions 
mentioned in the 
ILO Core 
Conventions (cf. 
respective section 
‘Synoyms), as a 
signatory of the 
UN Global 
Compact, Safran 
is committed to 
promoting the 
Guiding Principles 
on Business and 
Human Rights 
(2011), the OECD 
Guidelines for 
MNEs (2011) and 
the ILO Tripartite 
declaration of 
principles 
concerning MNEs 
and social policy – 
5th edition (2017)” 
(p.5); 
“Safran 
undertakes to 
comply with the 
legislation and 
regulations of the 
countries in which 
it operates and 
with international 
standards. In 
cases of conflicts 
of standards, the 
Group aims to 
apply the 
standard that is 
the most 
protective of 
human rights and 
trade union 
rights” (p.5); 
“the TCA shall not 
substitute 
national 
legislation and/or 
collective and/or 
business 
agreements if 
they are more 
favourable” 
(p.18); 

Wages and benefits: 
“Safran intends to pay 
fair wages and benefits, 
in line with satisfactory 
sectoral standards in the 
country concerned. The 
principle of equal pay, in 
particular between man 
and women, for work of 
equal value and 
performance shall apply” 
(p.11); 
“Employees’ salaries 
must allow them to 
benefit from decent living 
conditions” 
“The Group undertakes to 
ensure that the duration 
of the work should not be 
longer than that provided 
by national legislation or 
by collective agreements 
of the country in 
question. In case of 
overtime, their 
remuneration must be 
increased, according to 
the provisions laid down 
by local legislation” 
(p.11); 
“Safran is committed to 
ensuring that its 
remuneration policy is 
defined in an objective, 
fair and transparent 
manner” (p.11); 
H&S: 
“Safran guarantees H&S 
to all employees and 
strives to ensure that this 
is also applied to 
subcontractors and 
service providers” (p.12); 
Goals: 
- Reduce number of 
workplace accidents and 
occupational illnesses 
- achieve excellence in 
the areas of H&S 
- control health risks 
(mental and physical 
integrity) (p.12); 
“Safran recognises the 
rights of its employees in 
terms of H&S: 
- undertakes to inform 
employees of all risks 

Implementation: 
“the Group shall ensure 
the promotion of this 
agreement and the 
compliance of its 
suppliers themselves and 
their own subcontractors 
with these principles” 
 (p.4); 
“Safran expects all its 
managers, business 
groups and 
representatives as well as 
those of its subsidiaries, 
business partners, 
suppliers and 
subcontractors, to fulfil 
the above commitments, 
including ILO conventions 
and jurisprudence”; 
Monitoring: 
“the parties to the 
Agreement shall jointly 
monitor the proper 
enforcement of this TCA” 
(p.15); 
"The follow-up of this 
Agreement will be 
ensured by a global 
monitoring committee to 
ensure proper 
representation and 
implementation of the 
agreement at the regional 
level. This follow-up aims 
to: 
- to ascertain the 
conditions of 
implementation of the 
Agreement 
- analyse the assessment 
of the application and the 
evaluation of the results 
- establish action plan (s) 
where deviations are 
noted 
- identify good practices 
and propose measures to 
promote them. " 
Dispute settlement and 
sanctions:  
"Safran is committed to 
protecting whistle-
blowers and any feedback 
from an employee about 
difficulties in interpreting 
this TCA or doubts about 

“the 
promotion of 
this TCA will 
be made 
through the 
most 
appropriate 
means of 
communicatio
n, and this 
communicatio
n will apply to 
all employees, 
elected 
employee 
representativ
es or trade 
unions of the 
different 
companies, 
suppliers and 
subcontractor
s falling within 
the scope of 
the 
Agreement.” 
“particular 
attention will 
be paid to the 
promotion 
and 
implementati
on of this TCA 
which shall 
occur by: 
- translation 
into the 
language of 
each country 
where Safran 
operated and 
employs at 
least 50 staff, 
- editing and 
distribution of 
a briefing 
note 
regarding the 
TCA for 
Managers and 
Human 
Resources, 
- editing and 
distribution 
via Intranet of 
supports for 
managers and 

sd-
prevention 
Purpose’: 
YES, explicit 
(exhaustive 
TCA in 
particular in 
regard to 
H&S and 
supplier 
commitment
) 
 
‘sd-
prevention 
Potential’: 
YES, some 
(all three 
‘sd-relevant’ 
issues 
addressed in 
a clear and 
extensive 
way; 
concrete 
measures 
and clear 
process of 
conflict 
resolution)  
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"This agreement 
is subject to 
French law" 
(p.18); 

existing at their place of 
work 
- guarantees the 
participation of union 
representatives or 
elected staff 
representatives in the 
development and 
implementation of H&S 
measures  
- recognises the right to 
refuse to perform 
dangerous work without 
risk sanction, particularly 
dismissal” (p.12); 
“it is matter of ensuring 
all applicable national, 
European and 
international legal and 
regulatory obligations are 
respected” 
“the implementation is 
based on high-level 
health, safety and 
environment references 
with more than 800 
performance 
requirements on different 
types of risks (also ISO 
and ILO standards)”; 
“regularly update its 
health, safety and 
environment policy and 
evaluate the results of 
H&S through appropriate 
indicators brought to the 
attention of all its 
managers, employees 
and their representatives 
and more generally all 
other parties involved” 
(p.12); 
Concrete measures and 
practices for employees’ 
health:  
- employees’ access to 
education etc… 
- Medical monitoring 
programmes 
- three main prevention 
programmes 
(toxicological risk, 
psychosocial risk and 
ergonomics) (p.13); 
Also for employees’ 
safety (reduce work-
related accidents); 
Subcontracting: 
“This Agreement applies 
to all countries in which 
Safran, its suppliers and 
its subcontractors 
operate” (p.6) 

its proper application can 
not be prejudicial to it. 
Whenever possible, the 
prompt settlement of 
local issues at the local 
level is an essential 
principle of this 
Agreement. 
In the event that an 
employee or other 
person concerned claims 
that this Agreement is 
not being respected, the 
following procedure shall 
be followed : 
- For local problems, 
every effort will be made 
to try to solve it locally. 
An employee may, if he 
wishes, be assisted by a 
representative of a local 
trade union organization 
- If it is impossible to 
solve locally a problem 
relating to the 
implementation or 
interpretation of this 
Agreement, it must then 
be brought to the 
attention of the trade 
union organization at 
national level and the 
General Directorate of 
Group. 
- If the problem persists, 
the difference may be 
raised at the level of the 
global monitoring 
account,  
- The Signatory Parties 
agree that any 
discrepancies in the 
implementation and 
interpretation of this TCA  
shall be considered jointly 
with a view to remedying 
them.  
- As of the occurrence of 
a dispute, there is a limit 
of three months to settle 
it. 
- In the absence of 
agreement between the 
parties, jurisdiction may 
be exercised. " (p.17); 

also for 
employees, 
emphasising 
the main 
points of the 
TCA, 
- Integration 
in the 
Responsible 
Purchasing 
charter of the 
commitments 
made in this 
agreement 
concerning 
suppliers and 
subcontractor
s so that they 
may be aware 
of them. " 
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Safran ensures that its 
subsidiaries, suppliers 
and subcontractors fully 
respect and apply Human 
Rights and all the ILO 
Core Convention (cf. p.7); 
“Compliance with 
fundamental rights, 
including those set out in 
this TCA, must be taken 
into account in the 
selection and assessment 
of suppliers, 
subcontractors and 
service providers” (p.7); 
“Any failure to adhere to 
these principles, 
fundamental labour 
standards and the H&S 
rules, which is not 
remedied after warning, 
shall lead to the taking of 
measure to invoke the 
termination of the 
contractual relationship 
between Safran and the 
business partner in 
question” (p.8); 
 

Source: own elaboration on the basis of the ‘official_EC_TCA_interactive_database’ and the ‘extracted’ applied 
TCA ‘Sample 2’; retrieved on: https://ec.europa.eu/social/main.jsp?catId=978&langId=en - EC official ‘Database 
on transnational company agreements’. 
 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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Ph.D. thesis 

 
“Hidden Social Dumping and Employment in Supply Chains: Phenomenology 

and Safeguards” 
 
 
 
General Conclusions  
 
 

1. ENTERPRISES’ GROWING OUTSOURCING PRACTICES AND STRATGIES CAN BE ANALYSED FROM A 

HIDDEN SOCIAL DUMPING PERSPECTIVE 

 

The economic and social phenomenon ‘social dumping’ essentially comes in the three distinct forms, 

‘wage dumping’, ‘welfare dumping’ and/or ‘fiscal dumping’ and the specific concept ‘hidden social 

dumping’ has been defined in order to study ‘social dumping’ on the only ‘domestic-national level’ and 

the ‘intermediate level’974.  

In Part 3 of Essay 1 the specific concept ‘hidden social dumping’ has been used to study the specific 

form of ‘hidden social dumping’-practices that specifically arise along enterprises’ supply and 

production chains and it is shown that it is possible to describe and analyse companies’ growing 

outsourcing strategies and growing reliance on supplier and (sub)contractors from a ‘hidden social 

dumping’-perspective.  

 

In practice, the in Part 3 of Essay 1 developed theoretical model “hidden social dumping along 

enterprises’ supply and production chains” shows that companies’ outsourcing strategies to suppliers 

and subcontractors (business partners) within the same country or within the same homogeneous 

cultural and legal-normative framework (- the ‘intermediate geographical level’ of social dumping like 

the EU for instance) can, at least partially and in some cases, been read as ‘unfair’ labour- and 

production-cost saving strategies, which cause a ‘race to the bottom’ in regard to labour standards, 

working conditions and workers’ rights guaranteed across suppliers and subcontractors and so 

represent, in fact, one specific form of ‘hidden social dumping’.  

Facilitated by their general smaller firm size, lower visibility, dependent and subordinated power 

position vis-à-vis the core enterprise, general smaller unionization rate, weaker collective bargaining-

coverage and -structures and thus their weaker accountability compared to the respective core 

                                                           
974 The ‘intermediate (geographical) level’ of social dumping circumscribes a supranational homogenous cultural, 
economic and legal-normative framework like the EU for instance.  
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enterprises, suppliers and subcontractors have been shown (backed up by past research findings) to 

generally have a higher propensity (-compared to the core enterprise-) to ‘unfairly’ (and often on the 

‘edges of legality’) save labour- and production-costs and that this labour- and production-cost saving 

strategies often undermine  working conditions and labour- and social-regulations that are guaranteed 

by the core enterprise, but not by the supplier and/or (sub)contractors: this comes through suppliers’ 

and subcontractors’ higher propensity to rely on labour-cost-saving work- and employment-contracts, 

their higher propensity to apply no collective agreements or ‘cheaper’ types of collective agreements 

(e.g. so-called ‘pirate collective agreements’ or ‘contratti pirata’), their higher propensity to assume 

advantageous ‘labour cost’- and tax-saving ‘corporate forms’ (like e.g. often fraudulent service 

cooperatives in Italy), their higher propensity to have higher shares of agency workers, higher shares 

of posted workers etc.  

These hypothesized underlying reasons and mechanisms should have been empirically verified with 

primary data collected by the author by means of qualitative, in-depth case studies, but due to time 

and space constraints at this stage the empirical small-N case study research could not be conducted 

(yet) and thus the developed model remains a theoretical model based on hypothesis backed up by 

past literature. It might represent an interesting starting point for potential future research.   

 

 

2. THE LEGAL SETTING OF INTRA-EU POSTING OF WORKERS IN ITS PRESENT FORM LEAVES SPACE 

FOR AND ALLOWS FOR HIDDEN SOCIAL DUMPING PRACTICES 

 

ESSAY 2 has applied the specific concept ‘hidden social dumping’ to examine how and to what extent 

the legal setting of intra-EU posting of workers leaves space for ‘hidden social dumping practices’ and 

in particular, whether the rather recently adopted ‘Enforcement directive’ PWED 2014/67/EU and the 

Revised PWD 2018/857 can contribute to (better) contrast and prevent hidden social dumping 

practices that arise from intra-EU posting of workers due to the ‘loopholes’ left by the original 

‘framework Directive’ PWD 96/71/EC. These issues have been extensively analysed in the respective 

(sub)sections of Chapter 2 of Essay 2 and the findings can be summarized as follows:  

The main weaknesses, shortcomings and loopholes of the original ‘framework Directive’ PWD 

96/71/EC that leave space for and allow for intra-EU posting of workers hidden social dumping practise 

(cf. section 2.1 of Essay 2) and that have led to non-uniform and highly controversial CJEU judgements 

and interpretations in regard are: 

- the unclear criteria in regard to the scope of application of the Posting of Workers Directive 

(no maximum timeframe for the posting activity, no clear ‘genuine’ posting-criteria - neither 
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in regard to the effective nature of a posted worker nor in regard to the required 

characteristics of the posting undertaking like a required ‘genuine link’ with the sending state); 

- the binding status of PD A1-forms and the rules that make it (too) easy to issue PD A1-forms 

without fulfilling the necessary posting conditions combined with the lack of effective control 

mechanisms; 

- the ambiguity of the concept of the ‘minimum rates of pay’ and ambiguity about the actual 

constituting elements of the ‘MPR’ especially in MSs that do not have statutory minimum 

wages or erga omnes applicable collective agreements; 

- the ambiguity about the role and the applicability of host state’s collective agreements in 

regard to the PWD (especially in regard to which labour law, working conditions, workers’ 

rights and workers’ protection-rules to apply to posted workers); 

- no guarantee that the nucleus of mandatory rules of the host state in regard to the ‘hard core’ 

terms and conditions of employment listed in Art. 3 (1) PWD to which posted workers are 

entitled to, are effectively guaranteed to posted workers, - general lack of enforcement of the 

PWD’s provisions (and rights) also due to the lack of proper and effective information exchange 

and cooperation between the ‘host state’975 and the ‘sending state’ (Art. 4 PWD is too vague 

and not binding in regard), - hence, employers often find themselves unable to guarantee 

posted workers the required working conditions and posted workers are often unaware of 

their rights) and insufficient checks and monitoring mechanisms (Art. 5 PWD is too cursory and 

generic and not binding in regard); 

 

These ambiguities and shortcomings of the original ‘framework Directive’ PWD 96/71/EC have left 

(significant) loopholes and have allowed for (legal and fraudulent) ‘hidden social dumping practices’ 

like the abuse of non-genuine posting, the abuse of PDs A1 documents, the abusive illegal posting by 

means of ‘letterbox companies’ and artificial corporate companies, the (ab)use of posting as not 

temporary movement of workforce, the (ab)use of posting for turning temporary migration or seasonal 

migration into posting, the non-application of the PWD-determined nucleus of mandatory rules of the 

host state in regard to the ‘hard core’ terms and conditions of employment to which posted workers 

would have been entitled to, the (ab)use of posting through (fraudulent, non-genuine) temporary 

agencies  (cf. section 1.4.2 of Essay 2). These ambiguities and shortcomings of the original PWD 

96/71/EC also ‘caused’ the considerable legal uncertainty whether to apply and interpret the PWD 

1996 as ‘minimum labour law directive’ or instead as ‘maximum free service provision directive’ and a 

concurrent set of highly controversial CJEU judgements (cf. the so-called ‘Laval-quartet’, where the 

                                                           
975 Also ‘receiving state’. 
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Court, in fact, turned the PWD 96/71/EC from a ‘minimum directive’ into a ‘maximum directive’). The 

analysis of the present doctoral thesis has shown that the weaknesses of the original PWD 96/71/EC 

that most allowed for ‘intra-EU posting of workers hidden social dumping’-practices were the 

ambiguity about the role and applicability of host state’s collective agreements in the context of the 

PWD and the ambiguity of the concept and about the composition of ‘minimum rates of pay’ (MRP). 

 

Also the ‘Enforcement directive’ PWED 2014/67/EU did not clarify these two fundamental underlying 

significant weaknesses of the original PWD 96/71/EC because it did basically not intervene on the 

content of the PWD. The PWED 2014/67/EU did, in fact, merely intervene on the Directive’s 

implementation, monitoring and enforcement by means of introducing several clarifications and 

specifications like the introduction of explicit indicators for recognizing ‘genuine posting’ that does in 

fact contribute to contrast and prevent fraudulent intra-EU posting of workers (like the abuse of 

letterbox-companies) and does so contribute to limit one concrete hidden social dumping practice, or 

the introduction of various rules and mechanisms that enhance the implementation and enforcement 

of the ‘Posting of Worker Directive’-rules like a better administrative cooperation and coordination 

and communication between the competent authorities of the involved MSs on actual facts of the 

concrete posting situation, better access to information through the use of Internal Market 

Information System (IMI), empowering posted workers in the possibility to defend their rights in the 

host state etc. Still, one significant weakness of the PWED 2014 is that the measures are not really 

binding because a sanction-system is missing and also their formulation is often rather vague and 

generic. Furthermore, the PWED 2014/67/EU leaves the duty to take action in contrasting fraudulent 

use of the posting of workers rules on the ‘only’ shoulder of national systems and it so significantly 

depends on the host- and sending-country’s interest if and ‘how rigorous’ to intervene in the case 

abuse is suspected. Moreover, it has been shown that the enhanced administrative collaboration 

between the MSs does not really take place in practice or often remains stuck on a pure ‘formal’ level 

which is shown also by two recent CJEU judgements Rosa Flussschiff, C-620/15 and Atlun, C-359/16. 

Hence, all in all the contribution of the PWED 2014/67/EU for a more effective prevention of intra-EU 

posting of workers hidden social dumping is limited. The rules need to be made more binding and 

better enforced, - probably the in 2019 newly established European Labour Authority (ELA) can have 

a positive impact in regard. 

 

As section 2.3 shows, the in 2018 adopted Revised PWD 2018/957 has brought some significant 

clarifications and modifications that allow to better contrast and prevent hidden social dumping 

practices that arise in the ‘intra-EU posting of workers’-context, like:  

- the introduction of an explicit time limit for posting of workers; 
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- the replacement of the concept ‘minimum rates of pay’ (‘MRP’) by the wider concept 

‘remuneration’ and the (partly) clarification of at least some constitutive elements of the 

concept ‘remuneration’ in the amendments made to Art. 3 PWD (cf. also the ammattiliitto v 

ESA CJEU judgement from February 2015 for the clarification of some constituent elements of 

the by then –still- ‘MRP’);  

- the extension of the role and applicability of the host states’ collective agreements for 

determining the host state’s labour law entitlements of posted workers to all sectors (not any 

more limited to the only construction sector) and to also generally binding collective 

agreements (beyond the former only universally binding collective agreements)  

- specification that posted temporary agency workers are entitled to be equally treated 

compared to local temporary agency workers 

 

Hence, in regard to the 2018 Revised Directive’s potential impact on the prevention of hidden social 

dumping it can be assessed that the ‘new’ concept ‘remuneration’ combined with the extension of the 

role and applicability of host states’ collective agreements and the partial clarification of the 

constituent elements of remuneration can contribute to contrast hidden wage dumping practices. The 

general extension of the role and applicability of host states’ collective agreements can (furthermore) 

also contribute to prevent downward pressure on working conditions in general, hence, contrast an 

intra-EU cross-border ‘race to the bottom’ in regard to working conditions, and so contrast and prevent 

hidden social dumping in general976. However, as the analysis in section 2.4 shows, the Revised PWD 

2018/957 has still several weaknesses and loopholes that potentially leave space for and allow for 

hidden social dumping practices: 

- the legal basis of the Revised PWD 2018/957 has not been extended to Art. 153 TFEU (‘Social 

Policy’-Title X) as it had been (insistently) proposed by social partners and the European 

Parliament and so the revised PWD 2018/957 remains firmly located within the “free 

movement of services”-principle established around Art. 56 TFEU with consequential 

repercussions on the CJEU interpretation line regarding the PWD-rules; 

- the extended role and the extended scope of applicability of host state’s collective agreements 

for determining the host country’s ‘terms and conditions of employment’ that have to be 

applied to posted worker is at the same time still limited by the same paragraph 8 of Art. 3 of 

the Revised Directive, especially in countries that use a limited number of generally applicable 

agreements at sectoral level. Hence, regional and/or company-level collective agreements 

                                                           
976 several new provisions of the Revised PWD 2018/957 tend to give host states extended possibilities for 
preventing and contrasting hidden social dumping practices invested in by foreign enterprises and foreign service 
providers through the posting of workers to another MSs.  
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continue to be excluded from the scope of application of the PWD. This is a major weakness 

and shortcoming for the potential prevention of intra-EU posting of workers hidden social 

dumping because in many EU MSs second level collective agreements gradually gain 

importance at the expense of generally applicable agreements at sectoral level (paradoxically 

often by means of recommendation deriving from the EU institutions like the Country Specific 

Recommendations), which causes that the ‘positive’ impact of the new notion ‘remuneration’ 

remains rather limited especially in systems without ‘erga omnes’ applicability of collective 

agreements and/or in IR systems that use only few generally applicable agreements; 

- furthermore, the explicit 12 (or 18) months ‘posting-duration-limit’ is not totally binding. Even 

if new maximum-posting-duration is exceeded, posted workers are not entitled to the same 

working conditions and labour rights as local workers;  

- due to the above-mentioned points, the effective impact of the Revised PWD 2018 still highly 

depends on the respective host country’s labour law setting, industrial relation system and the 

collective bargaining setting as well as on the actual transposition of the PWDs into respective 

national law; 

- moreover, a paragraph on subcontractors, which would have obliged contractors to ensure 

that subcontractors respect the same rules, was taken out of the revision’s proposal, because 

some member states would simply not have accepted to introduce the rule into their national 

law showing that the targeted PWD-Revision was in the end also a ‘political compromise’ 

between the diverging interests between EU-MSs (mostly between the ‘old’ EU-MSs and many 

of the ‘new’ EU-MSs; 

- another weakness of the Revised Directive 2018/957 is the exclusion, - at least for now -, of 

the road transportation sector, which is a highly relevant sector in in the ‘intra-EU posting of 

workers’-context; (cf. for a more detailed discussion of these findings and outcomes consult 

the respective section 2.4 ‘Shortcomings of the Revised PWD 2018/957 and hidden social 

dumping – first concluding remarks’ of Chapter 2 of Essay 2 and/as well as the ‘Conclusions – 

Concluding remarks’ of Essay 2);  

 

In regard to contrasting and preventing intra-EU posting of workers hidden social dumping, the Revised 

PWD 2018/957 is significantly limited also by the fact that two substantial sources of hidden social 

dumping are excluded from the targeted Revision’s scope, namely ‘taxation’ and ‘social security’.  

 

One fundamental cause for the (expected) ‘limited’ scope and impact of the Revised PWD 2018/957 in 

effectively contrasting and preventing intra-EU posting of workers hidden social dumping, are the 

highly different interests at stake between the distinct EU MSs which was highly visible during the 
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revised Directive’s ordinary legislative procedure: As argued in section 2.5, due to the highly different 

‘national’ interests at stake within the EU-28 (while Western EU-MSs or EU-15 MSs are generally in 

favour of an extension of the ‘posted worker protective’-scope of the PWD and the promotion of the 

principle ‘equal pay for equal work in the same place’977, Central Eastern European (CEE) MSs on the 

other hand, have generally an interest in not further expanding the applicability of the host state’s 

labour standard to posted workers978), in the end only an extenuated version of the already ‘moderate’ 

2016 proposed “Directive amending Directive 96/71/EC concerning the posting of workers in the 

framework of the provision of services” was adopted and is reflection of a ‘political compromise’. 

 

The analysis in Essay 2 has shown that there is a clear contradiction between the ‘rules on intra-EU 

posting’ and the ‘policies promoted by the EU institutions’ alongside the economic governance (NEEG, 

European Semester, Country Specific Recommendations etc.), because on the one hand, the 

Commission-, the Council-, the ECB- and IMF-recommendations to MSs  promote the decentralization 

of collective bargaining (weakening and, in some cases, even trying to overcome the national level of 

–sectorial- collective bargaining), while on the other hand, also newly adopted EU legislation, like the 

Revised PWD 2018/957 build on and require instead a centralized (national) collective bargaining 

system with erga omnes effect  in order to attain ‘full applicability’. As the analysis in Essay 2 has 

shown, full applicability of the PWD would, in fact, be absolutely needed in order to be able to 

effectively tackle, contrast and prevent ‘intra-EU posting of workers hidden social dumping’ but the 

‘full applicability’ of the PWD is conditioned upon collective bargaining systems with erga omnes effect. 

Thus, European institutions, on the one hand, demonstrate to EU MSs that in order to be able to defend 

themselves against cross border intra-EU hidden wage dumping and hidden social dumping in general, 

they have to promote a centralized system of collective bargaining and erga omnes collective 

agreements (or at least ‘general applicability of collective agreements’) and on the other hand, the 

same institutions urge the States to expand and increasingly promote decentralized collective 

bargaining giving more importance to plant- and company-level collective agreements at the expense 

of centralized collective bargaining and agreements. This means depriving MSs of a set of tools that 

are shown to be useful to counter intra-EU posted of workers hidden social dumping practices and so 

favouring downward competition between MSs (cf. Orlandini, 2017:2-3). 

 

                                                           
977 Past studies (cf. Cremers, 2004, 2011; Lillie and Wagner, 2015; Zahn 2017) show that the downward spiral of 
wage and labour cost competition might have a negative impact on the labour conditions and wage-setting 
regimes of workers in the receiving countries, often the ‘old’ EU-MSs. 
978 Research indicates that the sending countries (with lower labour costs) are likely to benefit from the outflow 
of labour in terms of a decrease of unemployment and an increase in wages (cf. Zaiceva, 2014:1).  
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To sum up, the findings of Essay 2 show, that the Revised PWD 2018/957 still limits the possibility of 

host states  to oblige foreign posting enterprises and service providers to guarantee the same pay and 

the same terms and conditions of employment to posted workers as local workers are entitled to, 

which might, - depending on the specific case-, significantly and ‘unfairly’ reduces the labour cost of 

the foreign service provider compared to the local service provider, result in a competitive labour- and 

production-cost advantage and thus (potentially) allow for ‘intra-EU posting of workers hidden social 

dumping’ practices and in particular for ‘hidden wage dumping’. Combined with the fact that the 

foreign service provider adheres to its country-of-origin ‘social security system’ (for the first 24 

months) and is taxed in its country of origin (at least inside the 183-days rule), this potentially also 

opens up to ‘hidden welfare dumping’ and ‘hidden fiscal dumping’ (cf. the three forms of ‘(hidden) 

social dumping’ extensively defined and circumscribed in ESSAY 1 of the doctoral thesis).  

 

Still, it will be crucial to observe and analyse how the MSs actually transpose the Revised PWD 

2018/957 into national law and how national Courts and the CJEU will interpret the new and/or revised 

and amended provisions of the Revised PWD 2018/957 once the Directive is transposed into national 

law by 30.07.2020. One crucial and significant aspect will regard the issue, how the new concept 

‘remuneration’ will be applied by the CJEU and what how the highlighted ‘extension of the role and 

applicability of host states’ collective agreements’ will be interpreted. 

  

In regard to recent EU case law the analysis conducted in Chapter 3 of Essay 2 has shown that especially 

starting from the ammattilitto ry v ESA judgment in February 2015, the CJEU has pronounced some 

rulings that enhance the protection of posted workers and that can help to contrast and prevent 

hidden social dumping practices that arise from intra-EU posting of workers: in particular in regard to 

posted workers’ pay (cf. ‘hidden wage dumping’) as the two CJEU judgements in ammattilitto ry v ESA, 

C-396/13 (extends the concept of minimum pay of rates to various elements of pay recognized by host 

state’s collective agreements979) and Regio-Post, C-115/14 (MSs can require tenderers of public 

procurements and their subcontractors to pay their employees a set minimum wage) show (not so in 

the case Bundesdruckerei Case C‑549/14, where the minimum wage was denied, but that ruling has 

been pronounced before the ammattilitto ry v ESA judgment). Furthermore, with the judgements in 

Atlun, C-359/16 and Rosa Flussschiff C-620/15 there have been two CJEU rulings that explicitly contrast 

the abuse of ‘letterbox’-companies for the posting of workers.  

 

                                                           
979 Note that this extension of the concept of minimum pay of rates to various elements of pay recognized by 
host state’s collective agreements is specific to the specific Finnish system of collective bargaining that recognises 
erga omnes effect to collective agreements.  
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From the most recent CJEU judgements in regard, it seems that the CJEU establishes an interpretation 

line that can (help to) contrast and prevent hidden social dumping practices that arise from intra-EU 

posting of workers. 

A more detailed and reliable examination and assessment of the PWD Revision’s effective impact can 

only be made once the Revised PWD 2018/957 has been translated into nation law and (once) the first 

CJEU judgements have been articulated on the revised PWD Directive’s provisions (the practical 

implementation and effective interpretation of the new concept ‘remuneration’ is a still undetermined 

variable whose impact on the posting of workers rules and hence consequently also on ‘hidden wage 

dumping’ could result and reveal itself to be significant). According to the present analysis a more 

accurate and harmonized interpretation of the PWD rules can be expected. 

 

In regard to the here analysed issue intra-EU posting of workers hidden social dumping also the new 

European Labour Authority and its potential practical contribution for a more effective monitoring and 

enforcement of the rules enshrined in the PWDs should be kept monitored as well as the developments 

in regard to the transport sector and in particular the programmed and recently postponed revision of 

the EU social security coordination rules. In fact, it has always to be taken into account that the specific 

‘Posting of Workers Directive-legal-setting’ is only one single specific part – even if the core part- of 

the overall legal setting of the intra-EU posting of workers, which, for its part, is part of the even wider 

challenge of ‘ensuring the notion of fair labour mobility’ within the European Union (cf. Introduction 

of Essay 2). The specific ‘PWD-setting’ is in fact embedded in a wide network of other EU initiatives 

and EU-legislation and -rules of which several are currently being revised, corrected and updated, - 

especially also in the course of the adoption of the European Pillar of Social Rights (the proposed 

revision of the discipline of the ‘Coordination of social security systems’  which is, -besides the 2018 

Revised PWD Directive 2018/975-, the most relevant recent initiative in regard to potential intra-EU 

posting of workers hidden social dumping980; the TAW Directive 2008/104/EC to which the Revised 

PWD 2018/957 directly refers to in the amendments made to Art. 3 PWD; the European Labour 

Authority - as part of the ‘Social Fairness package’ - that is expected to contribute to a more accurate 

monitoring and implementation of the EU-PWD legal rules; the very recent Directive on transparent 

and predictable working conditions 2019/1159 as well as the general the general European semester 

initiatives and recommendations alongside the NEEG etc.). 

 

Whether the (practical) implementation of the EPSR can really (re-)establish a healthy ‘social balance’ 

between economic freedoms and social and workers’ rights after two decades that “the economic 

                                                           
980 cf. Orlandini, 2018:64-65. 
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rationale has been barely inflected in favour of the social rationale” (cf. AEDH Statement on EPSR and 

PWD), has still to be monitored and assessed in future. 

Especially the revision of the EU social security coordination rules would have the potential to be 

ground-breaking and on the background that the European Social model is in ‘danger’ and the 

(economic) sustainability of social protection schemes is in ‘danger’ (cf. aging population, migration 

etc…) ground-breaking social innovation would probably be desirable and needed. In the author’s 

view, given the current political majorities at both the European level and the national levels, ‘ground-

breaking’ social innovation is though rather improbable.  

 

 

TCAs ONLY HAVE A LIMITED AND MOSTLY ‘INDERICT’ IMPACT ON CONTRASTING AND PREVENTING 

(HIDDEN) SOCIAL DUMPING 

 

While Essay 1 has described the phenomenon ‘(hidden) social dumping and Essay 2 has shown that the 

EU’s and the EU-Member States’ legal settings as well as the EU’s and the MSs’ legal instruments and 

tools to contrast and prevent hidden social dumping, are not perfect981 and still allow for and leave 

some space for hidden social dumping practices, ESSAY 3 analysed Transnational Company 

Agreements (TCAs) as one potential alternative tool and instrument (that is situated ‘outside’ the legal 

sphere of hard law) to contrast and prevent ‘(hidden) social dumping practices’, - first in regard to the 

only ‘EU-level’ and then in regard to the ‘global level’.  

 

Up-to-date empirical data on TCAs982 show that more than 70% of TCAs address at least one of the 

three ‘(hidden) social dumping’-relevant topics ‘Wages and benefits’, ‘H&S/working environment’ 

and/or ‘Transfer, subcontracting and outsourcing’983: 72% of all TCAs of the 

“EC_official_TCA_interactive_database” (220 TCAs out of 305 TCAs) and 73% of the TCAs that are 

currently ‘still in force’984 (cf. Table 2.2 of section 2.1.2). As it is clear that ‘solely’ addressing ‘(hidden) 

social dumping’-relevant topics does not automatically mean that TCAs can actually also be used as 

tool to (effectively) contrast and/or prevent ‘(hidden) social dumping’-practices, the TCAs of the two 

restricted TCA-samples ‘Sample 1’ and ‘Sample 2’985 have been analysed in detail ‘one-by-one’ in 

                                                           
981 Not perfectly formulated, nor perfectly implemented and/or enforced. 
982 Retrieved from the EC official ‘Database on transnational company agreements’ 
(https://ec.europa.eu/social/main.jsp?catId=978&langId=en).  
983 cf. Essay 1 of the present Ph.D. thesis for the theoretical discussion on the economic and social phenomenon 
‘(hidden) social dumping’ and the resulting selection of these 3 specific ‘(hidden) social dumping’-relevant topics 
addressed by TCAs. 
984 158 TCAs out of 216 TCAs.  
985 consult section 2.1.2 of Essay 3 for the extensive explanation of the sample selection process. 

https://ec.europa.eu/social/main.jsp?catId=978&langId=en
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regard to their actual content and their implementation process and enforceability (actual ‘reference 

standards’, ‘TCA enforcement-tools and -mechanisms’).  

The detailed ‘one-by-one’ analysis of the 10 TCAs of ‘Sample 2’ has shown that approximately half of 

the TCAs that actually address at least one of the three ‘(hidden) social dumping’-relevant topics, also 

have the actual explicit Purpose to contrast and prevent ‘(hidden) social dumping’ (cf. findings of 

section 2.1.4). On the other hand, no TCA of ‘Sample 2’ has been shown to have also the explicit 

Potential to contrast and/or prevent ‘(hidden) social dumping’-practices which is strictly linked to TCAs’ 

general weak and limited enforceability and effectiveness (cf. also section 1.3). Still, half of the TCAs 

of ‘Sample 2’ (5 TCAs out of 10) have been shown to have at least some Potential to contrast and 

prevent ‘(hidden) social dumping’-practices.  

Applying these sample-outcomes to the whole (statistical) population of TCAs (“all 305 TCAs of the 

EC_official_TCA_interactive_database”), this means that according to the findings of the present 

analysis of Essay 3, hardly a TCA can be used as a tool to directly (and effectively) contrast and prevent 

‘(hidden) social dumping’ even if approximately one third of all TCAs (half986 of the 70%) still might be 

used as a supportive tool in ‘social dumping prevention’-processes and -action.  

Furthermore, as the detailed analysis of the 23 TCAs of ‘Sample 1’ has shown, TCAs’ ‘(hidden) social 

dumping’-relevance does not apply to all geographical (macro-)regions: the analysis of ‘Sample 1’ in 

section 2.1.3 has shown, in fact, that in regard to the (specific) EU-EEA area, TCAs do not have any 

‘hidden social dumping prevention’-Purpose and/or Potential. Hence, according to the present 

analysis, within the European context, TCAs cannot be used as a tool to contrast and/or prevent 

‘hidden social dumping’ which has been shown to be mainly linked to the two reasons that the 

reference standards to which TCA-provisions refer  are not binding for the specific EU-EEA area (basic 

ILO standards, OECD Guidelines for multinational Enterprises, UNDHR etc.) and that TCAs’ provisions 

often use a rather ‘soft’ and ‘not binding’ wording and formulations which leads to significant TCA-

provisions’ implementation and enforcement problems and losses. 

 

In order to answer the initial research question whether TCAs can be used as a tool to contrast and 

prevent (hidden) social dumping practices the findings of the present Essay 3 show that TCAs cannot 

directly and explicitly be used to contrast and prevent the economic and social phenomenon ‘social 

dumping’ but can rather be used to at most indirectly support and help to contrast and prevent 

‘(hidden) social dumping’-practices in various different ways987 like in their functioning as “tools for 

                                                           
986 As argued in section 2.1.2, due to the samples selection process this approximation is expected to be even 
overestimated. 
987 Past literature shows that TCAs can help to ‘indirectly’ contrast and prevent ‘(hidden) social dumping’-
practices as for instance in their functioning as “lever to increase the organizational power of trade unions  by 
gaining new union members at the various sites of MNEs ” (cf. Krause, 2018:325), as tools for “promoting 
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capacity building”, by “increasing union strength at MNE level”988 and by overcoming the “simple 

‘command and control’-approach” (cf. Krause, 2018:331). This TCAs’ (potential) indirect support for 

contrasting and preventing (hidden) social dumping practices is furthermore conditioned to only 

certain very specific situations and circumstances (like for instance to countries where TCAs’ ‘reference 

standards’ are binding and in which state authorities are weak and/or not interested to protect 

workers’ rights and labour standards989) which has been shown to have several (following) reasons: 

8) the ‘reference standards’ to which TCAs actually refer (basic ILO standards, OECD Guidelines, 

UNDHR etc.) are rather ‘basic’ and hence, ‘meaningless’ (or ‘too loose’) in regard to several 

geographical macro-regions and countries of the world; 

9) strictly linked to point 1.) and according to TCAs’ ‘derivative character’ (cf. Krause, 2018:331), 

TCAs (traditionally) do not establish new rights for workers that could directly help to contrast 

and prevent ‘(hidden) social dumping’-practices, but they rather help to promote (more or less 

binding) pre-existing (international) labour standards; 

10) TCAs’ limited enforceability (and hence, their limited impact and effectiveness): As TCAs are 

voluntary Agreements outside the legal sphere of hard law990 (cf. Lo Faro 2012:153) they 

cannot be legally enforced. It has been shown and argued that other factors like ‘consumer-

pressure’-mechanisms, ‘businesses’ ethics’ and ‘CSR’ etc. can incentivize and encourage MNEs 

to stick to TCAs’ provisions but adherence remains uncertain and rather vague and, in fact, in 

the end ‘voluntary’; 

11) Limited ‘quality’ of TCAs’ provisions (linked to above mentioned points 1., 2. and 3.): even if 

the present empirical analysis on the two TCA Samples has shown that the ‘quality’ of TCAs 

and their provisions has generally improved over years (cf. the findings in section 2.1.5) and 

TCAs’ provisions have become clearer in regard to the ‘reference standards’, TCA 

implementation processes, monitoring procedures and especially in regard to the dispute 

resolution mechanisms as well as to TCAs’ information and dissemination systems, TCA 

provisions are still not entirely and effectively enforceable; 

12) a “company-centred approach” like the one of TCAs cannot substitute the effective 

enforcement of labour law by strong public institutions (cf. Krause, 2018:332). In fact, TCAs 

can only potentially support to contrast and/or prevent ‘(hidden) social dumping’ in companies 

                                                           
transnational cooperation between unions” (cf. Drouin, 2015:219; Coleman, 2010:604-607), as “tools for 
capacity building” and by overcoming the “simple ‘command and control’-approach” (cf. Krause, 2018:331): TCAs 
establish a framework that facilitates the shaping of industrial relations by the social partners at local or global 
level, and empowers workers not only to be beneficiaries of protective rights but to also be the subject of a law-
making process (cf. concept of ‘workplace democracy’ and also Amartya Sen’s, 1999, 2009 and Nusssbaum’s, 
2001 ‘fundamental capability approach’ ). 
988 Cf. Krause (2018:325). 
989 Cf. Krause, 2018:324.  
990 As Lo Faro, (2012:153) argues, “TCAs enjoy no legal certainty as to their enforcement”. 
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that have actually signed and adopted a TCA (or are in business relation with a TCA-singing 

MNE) and even if the number of signed TCAs is increasing, the total number of 305 TCAs (or 

according to the EC_ListMay2019 321 TCAs) is, in fact, only a drop in the ocean in respect to 

the in total existing 65.000 MNEs991 (cf. ‘universality-problem’ etc.); 

 

According to the analysis of Essay 3, possible remedies that could amplify TCAs’ ‘(hidden) social 

dumping prevention’-Potential are linked to the TCA-‘efficiency factors’ revealed and analysed in 

section 2.2. of Essay 3 and could include the use of clearer and more binding language in the TCAs-

provisions’ formulations and the use of clearer and more binding ‘reference standards’ (cf. ‘actual 

content’-efficiency factor, - section 2.2.1), strengthened ‘TCA enforcement tools’ like clearer and more 

binding implementation- and monitoring-processes, dispute resolution procedures and a clear 

sanction systems (cf. ‘enforcement tools’-efficiency factor analysed in section 2.2.5), enhanced 

information- and dissemination systems addressed to both the direct stakeholders (employees of all 

MNE operative sites, employees’ representatives and management of all MNE operative sites, MNEs’ 

subsidiaries and possibly also all business partners, - comprehensive understanding of the agreement 

by local actors992 is a necessary condition for its – local- enforcement, where the TCA enforcement 

process and a potential dispute resolution procedure actually starts) and the ‘general public’ (cf. ‘TCA 

dissemination and information’-efficiency factor, - section 2.2.4) and the strengthening of  

transnational employee representation bodies (like EWCs) and the strengthening of European and 

Global Union Federations (in particular in terms of representativeness and ‘legitimacy’) even if for 

national trade unions (and national IR traditions and systems) this means to give up (some) power to 

such new forms of representation (cf. Rojot, 2013:84 and cf. ‘nature of TCA signatory parties’ efficiency 

factors analysed in section 2.2.3).  

Also a possible introduction of more legal relevance of TCAs and/or a legal ‘back-up’ for TCAs like by 

means of an ‘Optional Legal Framework for TCAs’ proposed in 2005 (cf. European Commission, 2005; 

Ales et al., 2006), ‘re-animated’ over the years (cf. Sciarra et al. 2014) but still not adopted (yet), might 

strengthen TCAs’ (effective) impact and their enforcement (by conferring TCAs a more definite binding 

character). At the same time this would though ‘denaturalize’ them from being an alternative ‘soft’ 

regulatory mechanism of global workers’ rights and protections outside the legal sphere of hard law, - 

a regulatory mechanism that  is sometimes argued to be more ‘genuine’ and ‘direct’993, and hence, 

                                                           
991 Cf. Krause, 2018:321. 
992 and the local actors’ understanding of their role in regard to TCAs’ implementation and enforcement.  
993 It directly comes from the workers’ needs and their power to co-shape their workplace-‘reality’ and their 
working-situation. 
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also more sustainable, more solid, and more robust994 to fill the ‘global labour law and workers’ 

protections governance gap’ that has arisen hand-in-hand with globalisation.  

 

More concrete recommendation(s) for counteracting the observed TCAs’ enforceability-weaknesses  

is to significantly enhance the direct, active and substantial involvement of local actors throughout the 

(whole) TCA-singing-and-enforcement-process (from the TCA’s initiation through negotiations to its 

implementation and enforcement), which beyond the strengthened involvement of local unions, could 

also mean to directly co-sign the agreement by important suppliers and subcontractors of the TCA-

singing MNE (cf. Krause’s 2018 and Sanguineti’s 2019 findings that local trade unions play a crucial role 

in effectively implementing and enforcing TCAs). Furthermore, it has been shown that it is important 

to not limit the application of the TCA to the only direct contractors of the MNE, but to include the 

entire global supply chain (cf. Hadwiger, 2016:51). 

 

More generally, a possible, potential way to counteract the  economic and social phenomenon 

(hidden) social dumping in general is, in fact, to increasingly consider the whole supply and production 

chain, both when designing new legislation (on all levels – regional, national, European and 

international) and when conceiving and looking for new innovative ways of designing ‘modern’ and 

up-to date labour law governance systems and labour relation regimes and collective bargaining 

mechanisms (like for instance a well-functioning ‘transnational supply and production chain collective 

bargaining’-mechanisms and/or the building of transnational effective ‘supply and production chain 

worker representation structures’).  

 

In order to counteract (hidden) social dumping practices in general and counteract the ‘unfair’ 

undermining of protective social- and labour-regulation-regimes arising within a labour- and 

production-cost saving global ’economic-competiveness’-logic (cf. ‘wage dumping’, ‘welfare dumping’, 

‘fiscal dumping’) and in order to counteract the consequential harming ‘race to the bottom’ in regard 

to labour standards, working conditions and workers’ rights, it seems necessary and opportune to 

adopt transnational tools and instruments of both hard law (e.g. PWD) and ‘soft’ law (like TCAs). TCAs 

have been shown to be only able to indirectly support the contrasting and prevention of (hidden) social 

dumping practices and that they ‘best work’ in combination with other labour standards and workers’ 

rights enhancing forces ranging from strong local trade unions to strong and possibly strengthened 

transnational and inter-sectorial industrial relations and collective bargaining mechanisms and 

structures.  

                                                           
994 Robust against a variety of potential (external) influences and shocks. 
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4. GENERAL LINE OF REASONING IN WHICH THE PRESENT RESEARCH IS EMBEDDED – AUTHOR’s 

ASSESSMENT 

 

The present doctoral thesis represents only a very a small part of a much wider line of reasoning: The 

‘wider aim’ of the present analysis was to provide a small contribution to the wider and more general 

discussion of fierce and growing995 competition between different social security schemes, labour law 

settings and collective bargaining and IR systems across different countries around the world and the 

potentially resulting downward pressure on extensive social security schemes, protective labour law 

settings (with high guaranteed labour standards and working conditions) and strong IR and collective 

bargaining systems that have been eked out over decades (in Europe during the 20th century for 

instance, leading to the Social European Model with, in fact, extensive social security schemes, 

protective labour law settings with comparatively high guaranteed labour standards and working 

conditions, as well as rather strong and quite highly developed IR, worker representation structures 

and collective bargaining systems). Within the growing fierce global (economic) competition there is a 

high risk to assist to a ‘race to the bottom’ in regard to social rights and labour standards. In the 

author’s view, social rights and workers’ rights as well as a high level of working conditions and labour 

standards should instead be insistently protected and not capitulate in front of increased global 

competition and the ‘new’ buzzword ‘competitiveness’, due to a three-fold reason: 

4. protect and ‘defend’ social and workers’ rights and high labour standards that have been eked 

out over decades is a value in itself that is advantageous to large part of the world’s population 

(because a large part of the world-population is somehow ‘working’ and/or part of the working 

population). The author rarely finds something ‘negative’ about higher social and workers’ 

rights and higher labour standards if not economic ‘competitiveness’-losses. Still, the author 

of the present doctoral thesis seeks to ‘extenuate and mitigate’ the today often and widely996 

prevailing economic ‘competitiveness-narrative’; 

5. high social and workers’ rights and a well-working strong and extensive social model can 

‘function’ and serve as ‘good practice’ and example for other countries and other countries’ 

workforce, opinion-makers and decision-takers can ‘inspire’ themselves and take example. It 

will be much more difficult and ‘costly’ (in terms of energy, will, time etc.) to ‘re-build’ an 

extensive social welfare state once there is no practical existing example to follow (and one is 

adapted to low labour standards, working conditions and low workers’ rights). Hence, instead 

                                                           
995 Due to increased globalization and the affirmation of neoliberalism and the neoliberal (economic) paradigm. 
996 The term ‘widely’ is here to be interpreted also in a geographical sense ‘around the word’. 
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of a vicious ‘race to the bottom’ in regard to social rights and labour standards, a virtuous 

upward movement of labour standards and social and workers’ rights is desirable; 

6. in order to uphold the power, influence and clout of collective action and the interest in 

collective action it is important that the labour movements ‘achieve some results’. One hardly 

invests for instance in trade union membership and/or in collective actions if – due to external 

factors like the ‘opposition’ of a strong neoliberal economic paradigm etc. – no positive and 

advantageous results are gained. According to the author, collective action involving a large 

pool of people (like, in fact a city’s, a region’s, a country’s or the world’s workforce) is one of 

the most democratic tools (if applied ‘fairly’ and effectively) to shape the world of work and 

the world in general, - especially in times where the economic and political power (and hence 

also the decisional power upon the actual processes shaping the world) is in the end very 

concentrated on some few actors as it (still) is today;  

 

The author would thus like to conclude with a general and rather personal and also value-laden, 

ideological997 observation: 

The line of reasoning of the present doctoral thesis should demonstrate that social and workers’ rights 

and high levels and standards of working conditions should be protected against excessive (and in the 

end harmful, - at least for the workers and the society as a whole) economic freedoms and against 

excessive economic competition in capitalist free markets (cf. Hall and Sosceki’s 2001 Varieties of 

Capitlasim VoC approach; Baccaro and Howell, 2017 ‘Trajectories of Neoliberal Transformation’). Not 

least in the hope that instead of a vicious circle and a race to the bottom in regard to social rights and 

labour standards a virtuous cycle might begin, with today economically highly competitive countries 

and ‘social dumpers’ (countries like China for instance), inspiring themselves by the more extensive 

and protective social European model. What the author observes today is rather the opposite, to say 

that the European social model is in danger, has to compete with the north American liberal market 

economy (LME) that has a comparatively limited welfare state and restrictive ‘universal welfare 

services’, with the rather ‘working rights-oppressing’ China and Russia, and with the other BRICS 

countries and other economically developing countries in general which in general have much less 

extensive welfare state models and lower labour standards and guarantee (much) lower working 

conditions and workers’ and social rights. At this stage one would also have to take into account that 

                                                           
997 This might not be entirely impartial and academic, but in the author’s view, labour law and collective action 
are not ‘slaves’ of and functional to the predominant system but should recall their underlying function and role: 
the one of defending and protecting the worker against the systematic more powerful employer and capital and 
on the fundamental principle that “labour is not a commodity” (cf. Art. 1 (a) ILO Declaration of Philadelphia). See 
also Art. 1 (b) and 1 (c) stating that “freedom of expression and of association are essential to sustained Progress” 
and “poverty anywhere constitutes a danger to prosperity everywhere” respectively. 
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in the very end the European welfare state is built upon (neo-)colonialism and exploitation and still 

builds on various forms of exploitation (especially also of other parts of the world) which would again 

alter the actual sense and logic of the rationale and line of reasoning of this author’s last observation 

(this was and is of course outside the reach of the present doctoral thesis).  

 


