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ADOPTION AND FOSTER CARE:
DOUBLED FAMILY SOLIDARITIES?

IsaBELta FERRARI _
RESEARCR ASgISTANT — UNIVERSITY OF MoDENA & ReGeio Emiia, [rary

INTRODUCTION

The role of the elderly, and in particular of grandparents, is of fundamen-

: tal importance within international adoption. Given that life expectancy has
; increased and still continues to do 80, nowadays families are growing in size,
: members and average age, In other words, farnilies are becoming extended,
: and are no longer nuclear but include grandparents as well, The new family
. environment, reshaped by science and improved living conditions, has led
i to a change in the laws of the family, which have been updated and adjusted
" to follow the most recent developments in society.

Worldwide legislators have introduced new rules to govemn grandparents’

i visiting rights and duty of support towards their grandchildren, so as to pro-
'+ tect the two weaker parties (grandparents and grandchildren) in the event
- of relaﬁonsh_ip breakdown between parents. The intervention of the legisla-
4 tor has gone even further, requiring grandparents to provide their consent
- (rectius, prior consent) for international adoption, Can such consent be con-

sidered invasive or against the best interest of the child? Does it alter the
parental free choice between adoption and foster care? In other words, what
happens if the parent-grandparent relationship is dreadful or non-existent
and it is unlikely that the grandparents will provide their consent?
Differences between adoption and foster care are substantial both in

" terms of motivations and procedures. However, many cases of transfer from
-, One procedure fo the other are registered nowadays, due to the strict and

stringent requirements set out by the Hague convention which may operate

a3 a deterrent in the case of international adoption.

1. - History

| Earthquakes, tsunamis, epideric diseases and Wa_rs have always occurred

~ in huran history; however, no attention was ever paid in the past centaries

_ BRUYLANT.




268 ISABELLA FERRARI

to children's conditions during and after any calamitous or devastating
event. Beginning with World War H, global attention was for the first time
ever catalyzed by shocking images of children living on the streets of the
defeated countries in questionable hygienic conditions, with no family, no
education and no assistance. With the contribution of the global press and
media, through their direct and constant coverage of devastating events, a
widespread feeling of affection and solidarity towards the blameless minors
deprived of their own future has Slowly arisen, Eventually, Intercountry
adoption, often presented as a way for well-off people to support and sustain
orphans in need, has become a worldwide phenomenon, steadily increasing
-In scope and geographical areas of practice.

In fact, whereas unil the 20ih century adoption was a customary practice
for property transfer in the absence of male heirs (1), it then became a tool
operating for the benefit of orphans and childless farnilies. Emblematic was
Its rise in numbers after the crash and fall of the corumunist blo¢, when the
awful and crumbling conditions of overcrowded orphanages with no heat-
ing, food or medical supplies, abandoned by the state, became public knowl-
edge. Thanks to the absence of international binding treaties, with the subse-
quent possibility for governments of the sending and receiving couniries to
rule independently and sign bilateral agreements on cross-border adoption,
Imany orphans entered western countries to Join adoptive families, Such an
occurrence came to an abrupt halt once many cases of corruption within the
System were discovered (2), and the indefensible situation called for a new
law to provide minors with better protection, The hirking risk of child traf-
ficking and child laundering eventually led to detailed and strict regulations,
on both the domestic and international stage. _

II - INTERcotJN'r'RY ADOPTION

- In order to prevent the abduction, sale and traffic of children, and to estab-
lish safeguards against the risks of iliegal, irregular, premature or ill-prepared
adoptions abroad, on May 29" 1993 the Hague convention on protection of
children and co-operation in Tespect of intercountry adoption was concluded.
Eighty-five States have already ratified or acceded to this convention to date,

_—
(1) Under Roman law (Codew fustinianus), adoption topk place mainly in favour of adults to
facilitate the transition of property or power. In fact, the code provided two forms of adoption,
the so-called plena and minus Ppleng; the latter was accorded without the need for the actual

- physical move to the house of the adoptive father, but still gave the adopted the right to inherit.
(2) K. BacAN-KURLUTA, “Adoption in a Globalized World,” Family Finances, papers presented
at the 13th World Conference of the International Society of Family Law, Vienna, Jan Sramek

Verlag, 2009, pp, 217-219.
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ADOPTION AND FOSTER CARE: DOUBLED FAMILY SOLIDARITIES? 269

The Convention has established a comprehensive set of strict rules in
order to ensure that adoption takes place in the best Interest of the child

prohibits impropet financia] gain. Tt also imposes Security, predictability and
ransparency for all parties to the adoption, in order to fully eliminate situa-
tions of abuse and guarantee the development of an integrated multi-national
child-care and protection system.

Whilst in theory the Convention operates for the benedit of minors, none-
theless there is a consistent part of western doctrine (especially American 6))]

overall procedure. In fact, the Convention requires ex-ante eligibility qualifica-
tions, obligatory consents and Post-adoption checks, which may be of impedi-
Inent to the final purpose, that i taking children out of institutions,

Hence, whereas the Press tends to convey the idea that intercountry adoption

II1. ~ OraaANs anp ENTITIES ACTING UNDER THE Hagug, CONVENTION

The Convention prdvides for a system of “Central authorities” and
ccredited bodies,” operating under the exclusive responsibility of the
respective contracting States, _ : _
Central authorities are designated at the national level, and are supposed

“to discharge the dutjes which are imposed by the Convention” (art, 6): in |

@B E "BARTHOLET, “Internationa) Adoption: The Child’s Story,” 24 Ga. SL U, L. Ran,, 2008,

. 833, § 1B, IO, Iv: E. Banthorer, “Beyond Blology,” 2 Duke Gender, Low & Poligy, 1995, v. 5,

P64 K Sour, “Difficuities Implemenl:ing the Hague Convention on the Protection of Children
and Co-Operation in Respect of Intercountry Adoption: A Criticism of the Proposed Ortega's
Lavg and an Advocacy for Moderate Adoption Reform in Guatemala " Pgee Intl L. Rev, 2006,
V. 18, p. 656, : .

(4) The non-qualification for adoption is due to the concrete impossibility of finding the naty.
ral parents, who may be missing or deceased after the event, In fact, until a certificate from the
hatural parents is issued (either of abandonment or of death), adoption Is not legally practicable,
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260 ISABELLA FERRART

other words, they must ensure the enforcement of the Convention's rules

Art, 9 and 10 provide central thorities with the possibility of delegat-
ing functions to public authorities (5) or other accredited bodies, which must
liaise with each other on children ang Prospective adoptive parents, reply-
ing to foreign Central authorities' or public authorities’ requests on specific
cases, and monitoring the post-adoption phases, The appointment of the bod-
les I subject to accreditation ang Periodical renewal, in order to ensure cor-

The full kst of names and references of all accredited bodies is updated
by the Permnanent bureau of the Hague conference on private international
law, and can be consulted online (6). :

by e e




. ADOPTION AND FOSTER CARE: DOUBLED FAMILY SOLIDARITTES? 261

the prospective parents must supply the adoptive grandparents’ obligatory
consent (or.death certificate[s]).

Then, the two abovementioned Ceniral authorities collect, preserve and
exchange the respective information gathered, and end up with prospective
matches. At this stage, whilst the authorities take care of all formalities,
contact between the minor and the adopting parents begins, so as to facili-
tate the integration of the minor in preparation for the time when he will be
moved to his new family. '

Eventually, the adopting parents travel to the sending coumtry, get to know
the child and comply with all the Jocal bureaucracy: they sign the adoption
certificate in front of a nofary, hand in the certificate to their local embassy
or consulate, and once the adoption is certified as being in accordance with
the Hague Convention, return home together with the newly adopted child.

The adoption, complying with all the above requirements, is recognized
ez lege in all member States and gives the child the right to enter national

borders (7).

V. — HITCHES: REQUIRED CONSENTS TO INTER-GOUNTRY ADOPTION

An essential prerequisite for the Hague convention to operate is respect
for the subsidiarity principle: the Convention can be applied only in the
event that any other domestic solution, such as national adoption or foster
care, is not practicable.

Specifically, art. 4 provides the central authority of the State of origin with
the possibility of declaring the child adoptable exclusively if either the bio-
logical parents have released their consent to adoption, or the institution
taking care of the child has signed the official certificate of abandonment,
In addition, the minor (if mature enough) must be duly informed, so as to
express his overall opinion and personal consent to adoption (the latter only
if necessary under domestic laws).

At the same time, the central authority of the receiving country must
collect data regarding the adopting parents in order to make sure they

(7) Recommendation No. 17/2005 of the Meeting of the Special Commission on the prac-
tical operation of the Hague Convention of 20th May 1093 on Protection of children and co-
operation in respect of intercountry adoption, declared that “The Special Commission recom-
mends that the child be accorded automatically the nationality of one of the adoptive parents
or of the receiving State, without the need to rely on any action of the adoptive parents. Where
this is not possible, the receiving States are encouraged to provide the necessary assistance to
ensure the child obtains such citizenship. The policy of Contracting States regarding the nation-
ality of the child should be guided by the overriding importance of avoiding a situation in which
an adopted child is stateless.”
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262 1SABELLA FERRARI

are suitable to adopt. Such an evaluation involves the meticulous analy-
sis of their health, and economic and psychological conditions, their true
desire to become a parent, and lastly, the consent to adoption or the death
certificate(s) of the adaptive grandparents must also be cbtained.

The procedure per se is clear and coherent, However paying attention to
the listed requirements individually, when and why problems actually arise
can be seen, with the result that the Hague convention is often blamed for
slowing down or disrupting the adoption procedure. The stumbling blocks
are twofold: the Hague Convention requires the prior provision of official
consent to adoption by the biological parents and the adopting grandparents,

As far as natural parents’ consent to adoption is concerned, it is immedi-
ately evident that it is necessary only in the event that the minor is not an
orphan, but abandoned. However, if the minor has been abandoned, it may
be exiremely complicated to track his parents down, especially in coun-
tries (e.g. China, Brazil) where women often give birth at hore without any
subsequent postnatal registration. Furthermore, biological parents may not
want, nor have the means, to travel all the way to an accredited body, miss-
ing a working day in order to sign a certificate which makes their unwanted
child adoptable. This problem is particularly consistent amongst men, who
become biological parents from a non-official relationship, and leave the
mother and child alone, In such cases (unfortunately occurring frequently),
although the woman can identify the biological father, it may be complex
to get in fouch with him and make him sign the abandonment certificate,
because he has left the region, or may be married to someone else, or in any
eveit he does not wish to reveal his child born of adultery. As a result, the
minor cannot be declared adoptable and is placed in residential care,

The second consent, required under the Hague Convention, is that of the
adopting grandparents (unless they are deceased, in which case their death
certificate[s] must be produced). Tracing grandparents is not complicated; how-
ever, it may be hard to get them to provide the necessary consent to adop-
tion, since their relationship with the adoptive parents may be not harmoniouys,
Moreover, inheritance issues may arise, given that the adopted child becomes 3
legal child of the adoptive parenis. In other words, adoption equates with having
biological ties for adopted children, with the consequence that both adopted and
biological children have a right to support that, in the absence or unavailability
of parents, is enforceable against grandparents, At the same time, upon grand-
parents’ death, hoth adopted and hiological children are entitled to inherit ®.
In fact, notwithstanding the general provision on freedom of testation existing

_— . . . -
(8) Inheritance rights are subject to the prior death of the parents.
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in many countries nowadays, various civil law systemns (9) still provide for an
inheritance reserve in favour of close relatives to the deceased.

Considering that most international adoptions take place towards western
countries, where family members are often in dispute over inheritance and
property issues, it is clear that grandparents’ consent cannot be taken for
granted. The media have reported many cases of contested property claims
amongst the deceaseds’ relatives, such as Liliane Bettencourt from L'Oreal
and Agnelli and Pavarotti in Italy. And many more disputes take place every
day before domestic courts within less famous families. Property issues are
of central importance in today’s economic world, usually handled by attor-
neys and consultants who tend to view even the consent to adoption as an
economically computable affair. The technicalities of the issue, together with
the frequent presence of professionals involved in the decision, may work as
a deterrent to the provision of consent by grandparents.

As a result, irrespective of whether it is the natural parents’ or the adopt-
ing grandparents’ consent that is missing, the inter-country adoption proce-
dure is disrupted. Whilst children are unable to take any further steps, adopt-
ing families have a way out from the above impasse: they may apply for
foster care instead, within their respective domestic jurisdictions,

VI. — F'OSTER CARE: A POSSIBLE REMEDY?

Foster care relies solely upon domestic legislation, as no international
convention has been enacted to the present date (10). Under the current leg-
islations, the minhor is placed in the private home of a state-certified care-
giver, who 1oay be either a single person or a couple, and who does not have
any parental responsibility, as any important decision regarding the minor
are up to the biological parents or the court,

The placement in foster care is mainly motivated by poverty, protection
from individual abuse, or other socio-economic obstacles that prevent bio-
logical parents from taking care of the minor. It differs from adoption, since
it preserves the parental relationship and contact; it also differs from kinship
care, which occurs within the child's extended family or with family friends
who are close to the minor. '

(%) Italy, Germany, France, Belgium, etc.

(10) The existing interstate legislations in fact deal with foster care cases crossing boxders
within the entities (provinces, districts, states or regions) of a federal state or central authority:
for example, in Canada and New Zealand cross-border placements for foster care and kinship care
may be issued under clrcumstances provided by the law, In order to facilitate the integration and

development of the mwinorn
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Whereas laws generally provide for short term foster, cases in which
the term is subject to subsequent extensions are frequent nonetheless.
Furthermore, considering that medical knowledge has shown the negative
impact that institutionalization has on children (11), especially for those
under the age of three or with disabilities, foster care is to be referred to as
an alternative solution to orphanages and residential care.

The General Assembly of the United Nations, with its Resolution No, A/
RES/64/142 adopted on February 24, 2010, stated under art, 22:

“In accordance with the predominant opinion of experts, alternative care
for young children, especially those under the age of 3 years, should be pro-
vided in family-based settings, Exceptions to this principle may be warranted
in order to prevent the separation of siblings and in cases where the place-
ment is of an emergency nature or is for a predetermined and very limited
duration, with planned family reintegration or other appropriate long-term
care solution as its ouicorne.”

Family-based foster care is especially requested by the UN Department
dealing with minors’ issues, UNICEF, which in the name of its Iocal office
CEECIS (12) calls for governments to reform the child care system in order to
put an end to sending children into institutional care, especially under the age of
three or if handicapped. At the same time, UNICEF requires a stricter control on
foster care and other forms of care, to ensure transparency for the benefit of the
child, who is otherwise in danger of corruption, child laundering or abduction.

The stringent requests made by the United Nations (by means of non-binding
recommendations), together with the compelling limits of intercountry adop-
tion as seen above, have resulted in widespread use of foster care as a subst-
tute for longer term forms of care that may not be available for various rea-
sons. The resulting benefits are clear, since foster care permits the immediate
placement of a child in a family context, avoiding the negative impact of insti-
tutionalization, Furthermore, foster care is applicable also in those cases in
which, due to the absence of the requisite consent (of either the natural parents
or adopting grandparents), inter-country adoption is not a practicable option

(11) D.A. Frang, PE, Kiass, F Earts and L. Eisenszrc, “Infants and Young Children in
Orphanages: One View from Pediatrics and Child Paychiatey,” Pedistrics, 1996, v. 4, p. 569-675;
R.P. Bawy, Instibutions v. Foster Homes: The Empirical Base for the Second Century of Debate,
Chapel HLll, NC: UNG, School of Social Work, Jordan Institute for Families, 2002.

(12) CEECIS stands for Central, Fastarn Europe and the Commonwealth of Independent
States. It i5 an office coordinating and supervising UNICEF's work in 22 countries and entities,
and specifteally in: Albania, Armenta, Azerbaljen, Belarus, Bosnia and Herzegovina, Bulgaria,
Croatia, Georgis, Kazakhstan, Kosovo under UNSCR 1244, Kyrgyzstan, Moldova, Montenegro,
Former Yugoslav Republic of Macedonia, Romania, Russian Federatlon, Serbia, Tajilistan, Turkey,
Turkmenistan, Ulazine, Uzhekistan, .
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Data collected by UNICEF in the years 2000-2009 in the areas of
CEECIS ciearly represent the rapid change in numbers within the var-
ious forms of care get up for children: it is of immediate note that-res-
idential care has decreased over the years, as have placements in chil-
dren’s homes,

Focusing on the Russian Federation, for example, children in resi-
dential care went from 504,600 in 1989 to 345,600 in 2009, whilst those
placed in children’s homes went from 19,344 in 1989 to 17,767 twenty
years later. On the contrary, the number of children in foster care grad-
ually rose, passing from 174,000 in 1989 to 448,900 in 2009. During the
same period, intercountry and domestic adoption remained fairly stable
overall (12,329 in 1989 as compared to 12,753 in 2009), but recorded a
growth in intercountry adoption (doubling from 1,485 in the year 1993
to 3,815 in 2009).

Thus, foster care has graduslly replaced residential care, while no signif-
Icant change has oceurred in relation to adoption. Reasons for the increase
in foster care can be traced back to the economiy (since international finan-
cial statistics show the growth in gross domestic product per capita in the
Same period, especially after the fall of the communist bloc (13)) and to the
newly-formed soclal awareness which made It possible for many couples to
show selidarity within their own borders in regard to children, mostly due
to increased medijcal knowledge of the negative impact of child institution-
alization,

In light of the change referred to above, it may be helpful for the child’s
best interest to be pursued with the shift towards foster care, by introduc-
Ing an intercountry form of residential care (.. allowing the movement, for
a fixed/variable term, of minors into residential care abroad). Obviously fos-
ter care does not solve problems arising after calamitous events; but what
if a tailored tool was introduced falling between intercountry adoption and
foster care, to permit the cross-border transfer of children placed in resi-
dential care?

VII. ~ A RECEIVING COUNTRY'S PERSPECTIVE: ITALY
The data above are confirmed by looking at numbers in one of the receiv-
ing countries with the highest proportion of adoption/live births: Italy (14).

-'._——_l—_

(13) Data are available on the International Monetary Fund warehouse at: hitp:/elibrary-data.

hnﬂorg/FindDataRepOrts.aspx?dﬁa{JBl&e=169693 .
(14) The propertion of adoption/live births in Ltaly is clrea 0,68%
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Considering that foster care was officially recognised within the Italian
legal system relatively late, under the Law No. 184/1983, it was nevertheless
already in use in Practice, as a spontaneous form of child assistance pro-
vided by relatives, friends and neighbours, Foster care was originally intro-
duced as a remedy for cases of questionable parental authority or poverty
and penury, ordered by a court concluding that the biological family repre-
sented a negative environment for the minor. But the wider use of such an
Instrument was reached after December 31, 2006, with all orphanages being
ordered to close by the provisions of Law No. 149/2001. All children were
consequently moved from orphanages to foster families or cormunities (the
so-called casa-famiglia, which provides for residential care), and foster care
became available not only for minors whose parents were declared unsuit-
able by the court (based on the social welfare evaluation), but also for aban-
doned minors and orphans considered available for adoption (art, 8 (15)).

It is of course patent that as a consequence of the widespread application
of foster care, the number of cases of the latter has risen exponentially, Yet
the success of foster care also has other reasons, as a comparison to adop-
tion may show, In fact, entrusting care to foster parents or institutions by
order of the court does not need any other consent nor conirol apart from
the psychological and socio-economical assessment of the foster parents or
guardians, That is to say, no prior consent by third parties (such as grand-
parents) is requested, nor does the applicant need to be married (requisite
conditions for adoption, as set out by the Hague Convention 1993 and by
Italian Law No, 184/1983).

The result is a quicker and easier procedure of wider application, which
may lead to a family being expanded by circuraventing the many incwm-
brances set up by the Hague Convention 1993.

Focusing on the years 2003-2010, data collected by the Court of appeal of
Turin (16) confirm that foster care is often considered as ultimg ratio, cho-
sen by adults who cannot fulfill the requirements set out for International
adoption.

The tables show the actual status quo in 'Turin: the left side shows interna-
tionally and domestically adopted children in the years 2003-2010 as opposed

is placed in foster eare or residential care.
{16) Turin was chosen as an Nlystrative case, considering that it is a cosmopolitan metropo-
lis with 1 million inhabitants located in the North of Italy, noting. the legal bases for ail adopting

agencies operating in Italy.
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to foster care placements (which include adoptable and non-adoptable chil-
dren, daily and permanent placements), and the right side the discrepancy
between requests for intercountry adoptions and procedures completed, The
statistics differ enormously, since the number of foster care placements is
consistently higher than that for adoption; in addition the latter are diffi-
cult to finalize due to their many obligatory prior requirements, The general
prevalence of foster care over adoption (international and domestic) is also
maintained notwithstanding the many cases of in-family adoptions, that is to
say adoptions granted in favour of relatives or friends of the deceased nat-
ural parents,

Tabie £) Court of appeal of Tarin, Italy

2003 2004 2006 2006 2007

. Request for _ . Intercountry

Intercountry adoptions
adoption completed
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Data provided by the Istat Database on Informations released by the Italian Ministry of Justice,
National Office for Statistics

were actually willing to welcome a child, they ended up being foster carers,
either becanse of Insufficient number of children available for international
adoption, or because the requirements for adoption were too numerous or
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VIIL. - Possmrz SCENARIO FOR A REFORM

In conclusion, returning to the injtia] topic regarding the rofe of the elderly
within adoption, the grandparents’ role is not only to give love and affec.
tion to the adopted, but.most importantly to make the adoption itself pos-

In general terms, foster care has therefore imposed itself as the practi-
cal solution outside of legal constraints: in the case of family conflict, foster
care may still be practicable, rendering the consent of grandparents moot
and irrelevant,

Instead of setting aside the Hague Convention, wouldnt it be preferable to
correct and modify some of its provisions in order to exclude the grandpar-
ents’ consent from the hecessary requirements for adoption, and, by doing

Lastly, would it be practicable to implement & form of intercountry foster
care, and by doing so, avoi having to obtain grandparents’' consent?

BRUYLANT







- familiales et ]a prise en charge des ainés parla famille. : : : R

- Whatis the relationship between public and private sohdanty?

www.b_ruylant.be * www.stradalex.com

Les solidarités entre générations
Solidarities between Generations

L ‘ampleur des enjeux humains, économiques et sociaux posés par la question des sohdarltes entre
générations a conduit I''nternational society of Family Law (ISFL) a choisir ce théme poursun
X\ cangres mondial. : -

Plus de 200 intervenants, venus de 50 pays, ont ahordsé ces questions sous I'angle jundique 'mais o -
aussi philosophique, économique et anthropolagique. Cet cuvrage présente une partie deces - RS
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Des phenomenes tels que I'allongement de 1a durée dela vie, 'urbanisation des populations, la:

difficulié d'entrée sur le marché du travail ou encore I'éclatement des.modéles familiaux traditionnels -
marquent notre mande cantemporain et impliquent la disparition d'anciennes solidaritéset . )
V'apparition de nouvelles solidarités redessinant les relations entre générations, posant alersle -~ - i
probléme du sort des personnes les plus fragﬂes les enfants, Jes malades, les handicapés et surtnut
les persannes dgées.

- Quel est alors le rdle de Ja famille et des collectmtes dans 1a protection de ces personnes_? 4

- Quels rapports entre solidarités publiques et solidarités privées?

- Quels sont les droits et libertés reconnus aux personnes que P'dge, la maladle ou]e handtcap-“'f‘-
placent en situation de dépendances? . ,

Tel]es sont les questions au cceur de cet ouvTage.

he fmportarice of the human, economic and sodial issues caused by the questlon of g generati 0

solidarities led the International Saciety of Family Law to choose this theme for its XVith Warld .
Congress {Lyon, July 19-23rd 2011). More than 200 speakers from 50 countries studied these quesﬁons
from the legal angle, but also philosophic, econamic and anthropological. This work col’lectiapart of :
these papers about two greatissues the child, as the center of family sohdantles and the supportfor
elders by family. ‘ .

Phenomena such as increasing ]n‘e expectancy, populahon urba.mzat]on 1abor-market entry bamers, T
decline of traditional family patterns, mark in depth our contemporary warld and invalve oid

solidarity disappearance and new solidarity emergence, reshaping relations betweeri: generatlons
while bringing up the problem of the fate of the most vulnerab]e chﬂdren the s1ck dlsabIed and R
especially elderly people.  ~ BRI

- What then is the role of families and communities in protecting these peaple7 =

- What are the rights and freedoms of people placed by age ﬂlness or dlsabﬂlty ina dependenc R
situation? s

These are the issues addressed by the authors of this book.
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