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The Right to Disconnect in the Prism of Work-life Balance.
The Role of Collective Bargaining: A Comparison between Italy and France

— 1

Sumssary: [nivndeciion - L The rpht to disonect: the motion aad the sedevance for woillife halasce - 2. The
iiliveldation of the m2esdies aiskad 10 gusisales e decbasiion: seunies sid wels — 3. The paeihioed of
colleclive Basgaiming oen gt nght o destonsecl - 3.0 The gl b discosiedl o fhe yesdy mandaiory Bag es-
ting. - 3.2, The aght 1o e ons2cl aned e foefund & eirs. - 1.3, The sight (o disconnsil i cospamy-1evel cols
leazbve. dgare coidats fepadding Ereors dinie. - 4. Oosclidaig ieimaila. - Bisiography,

Imtroduwction

The nght 1o disconmea has been a topic of discussion For laboar law scholars since Jesn-Emmamse]
Ray first imtroduced the noteon m 2002 (Ray 20023 However, o has been recogrized onky after the firse
decadz of the new millenmium, appeanng in the fiursé instsmce 1 collective njren:rn.en.h {mosdly
France} and, omly bater, encompassed in the French {3016} and Halwan (2017) natiomal laws.

Whike the segnificance of the nght to disconnect is respondimg to the perids of werking emvame, -
wisere {EUROFOUNDRELO 2007, Popma, 2113} has been already 8 subpect of study in the htersiore
(Coelhe Morewa, 2017, Mella Mendez, 2016) the role played by calbective hargnining = shaping the
reght and its radicsede mnd in making it effecive in companies and i the single wark relatcmships hes
mot alresdy received the peeded altention

Therefore, the aim of this paper = 10 contrdbuie clesing this gap, analyzimg the French and lakan
coses and deepening the subgect in three ddferent directions, pointing oul-

a) the differemt ride assagned 1o codlective hargaming by the laws that reguiate the night

b the practwes of regalstics and snplemestsion of the nght in the collective sgreements in the two

différent counines.

The paper & organized as follows.

Parmgrapd & 1 iz nimsed to clarify the noton of the right 1o dscomnect asd ils role acoording o its
regulation: Im so doimg, & specific foous wilk be given 1o the undestanding woak-lifs balenco: amplied by
the right. Pamagraph § 2 wall foows on the fsee expressed in lefer a) analyzing which ane ihe sounces of
regudation of the nght expressly selected by begislolon in the twe countnes, Enkieg the deciseon to the
philosophy of the two scts. Parngraph § 3 will be dedicasied 10 the pontents of colleciive agreemenis
which regulate the nghi in the two countnes | Fronoe amd Halyy m order 10 outling trends. neeasures and

tools used (letber o). Fmally, paragraph § 4 wall draw some concluseons from the previous zmabhsis

1. The right to disconnect: the notion and the relevance for work-life balonce

Even if the imroduction of the right s France and haly followed a differem patiem - sinmed i 20002
and involving collective bargaming even before the lnw passed, m France: staned in 30 16 durmg ke par-
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lismentary debate, m [taly — and, os we will see. fts scope and the specific tools required by the law for its
implensentation are differest, the legislative action responds to the same sano im both the countries.
In Framce o is the law itself that provides the ratio of the reguloivon, sisfing that the right to descon-

mect &% well as the regulatvon on the use of BCTs were introduced “in order #o ensare the respect of rest
tinwes amd leave and of the personal and familiar life" !

Altbough it 1 nod clearly stated in the law, also the [Ralion understanding of the nghi to dsconnect s
commected to the protection of workers' bealth and safety and waork.-life balance. First of all the right ? is
introdsced with reference 1o a form of work (lavars agile) specifically ammed o imprmove workers”

work-life balance. ' Furthermore, the provision referring to the disconnection regulates as well the rest
tinves: * there is a specific link between the emjoyment of the night 1o rest, as & right to progect workers®
bealth, and the nght to discommect

Mot only the expressed or implicit aims of the nght are the same, but also the understanding of the
right m the prsm of the iresformoteon of work and, especially, in the feld of the work-life halance mir-
ror edach other. Agaiesd this background, the inbroduciion of a nght 1o discoemect could he seen as o re-

sponse bo the shifi, promoted by management theonsts, from work=life balance to work-life Blendisg
(Ushakova 2016). While work-life halamce requires a distimcbion between the time of privage |ife and the
time of work, work-life hlending assumes that thas destinction is no more relevan and that e well-being
of the workers should be guaranteed focusing on work-life integration. By reaffimaing a clear destinction
betwesn mot only working sed rest time, but also between working time ond persomal and famalior time,
the introduction of 2 nght o dsconnect seems o be clearly aimed %o contrast the trend towards the full in-
tegration of professsonal ssd persomal time and wsing 2 metaphor propoesed by Apea Fenoglio, do baild “a
digital levees agawst temporal flusdity™ of the waork performance (Fenoglio 2018, 355,

Descnbed the rano of the ght to discosmect and its understanding m the prism of work:|ife balance,
before moving to the sources of regulatson and the specific foods required by the law for the implementa-
tiom of the night. it is now worth mentionang i greater defal the content and the scope of application of
the right itself.

Megther the French, nor the Halian provisions regardang the nght do disconsect do provide a specific
defimiibon of this nght, focusing on the daty 1o individuate the specific messures ainved 1o guaramdes its
enjoy et

ru.';'ln:llﬁil: some commentators doubt of the relevance of the right iself, since outside working hours the
employee 5 mot obliged to respond to any solicitatbon coming from the office (Yalbecillo Gamez 2007,
Rotonds 2017y, some others point out that sot explaimng the specific measure or, af least, a minkmum
siondard of protection, the right will probahly be inefficent for its amms (Fenogho 2008, 561,

However. these ohjections seem to be not well susied.

The night o disconnect is sl intended as a nvere prohibition to mail {or compet) the workers outside of
workimg howrs, nor i & a replication of the night 1o rest As clearhy poamied ot by its main advocate, the
rghi fo dscommect, is a right of the workers 1o whach comresponds a begal obligation to manage the waork
crganization m order to eesure the enjoyment of the nght (Ray 3004, 912). %0, far from being 2 mere pro-
kibitsom, it mmplies a specific duty 1o actively operate, providing messures well saned for the aim

Moreover, these measures must be well suited nod for a hypothetical company, i for the specific
company where they are to be applied. Thus, the generality of the provision comespomds 1o 2 choice to
enable arlors closer o the specific work orgamization becouse of their befler Inowledge of the needs and
the funclieaing of the company and s employess.

VLIST-17 ef the Codle du raviail. Trimalital by The Aothos
Firaly isteodieed as anmicle L3243 of the Lok Cole by (hee Law El Ehoesri (Lea n. DFLEJOER du § sall DYS),

the provoien oo conlaned = article LI341-17 & g conseqaemie of B Ondesnance n. D T-13E5 du 12 scpleshie
2007 pecena] by kdszron's goverssenl

hile the majpiily of (he [Lius scholars miendu the discosneiizin ai o rgghtl, some ol cosmmenlalios qasi=n
the natee of The dscormection = s ol o specile eghl of Be workees (Allampeese Paseueei, 201 T)

Vicemdimg o article 1Eof Law n 813017 lavers qgale b peomated by the w as g Toem ool work thel contrabutes
snpEovang wWorkes” wink-bfe bulance and companics’ tompetinenca

Ehanele 19 of Law n 8072007

438




As for the scope of application, it is worth highlighting tbat in both countries the right to disconnect
15 applied only under cerain circumsiances, thus not covering amy situstion in whach might be needed.

In Framce the obligatson io individuate the measares io guarastes the nght o disconmect is provaded
with reference to two specific cases: a) in companies where ome or more trade union sectioes are esiab-
lished: generally, companies emnploying more than 50 employess (L2242-17 of the Labour Code): b) m
the case of forfant en fours rer Danmde (L3121:64 of the Labowr Codey, m Taly, the same obligation s
establisked in case of the sdopbon of davara ggile.

Thus. while m France the regulatson regarding the right to disconnect covers, on the ome hamd, all the
emplovees of o company (when the threshold = reached) leaving aside the form of work and, om the
oiher, any employes wvolved in a peculiar form of work im terms of flexibidity keavimg assde the num-
bers of emploves, m Haly the coverage s bmited 1o 2 specific form of work charscterized by spatial and
temnporal flexibility of the work performance.

L. The individuation of the measures pimed fo guarantee the discommecion: sources and fonls

In France. both in case @) and case b} the law indivsduates the source of regulation of the right in the
collective barguming and only absent collective agreement im the wmilsieral delerminmtion by the enaployer.

Anticle LX242-17 requires that ke nght to disconnect (25 well as the reguloieon of the we of working
tools) is part of the yearly mandatory bargaining regardimg “'spafiid proferucenstie sare ler fommer of
des hammes of Iy gualind de wie o rravadl”™ which after the Ordonnance no 20071385 is due oaly when
the collective agreement regalsing the frequency and the theme of the mandoiory bargaming for com-
pamies employimg more than 50 emnplovess lacks or & nof respected (L2242:112) Ahsent am agreement.
the measures masst be specified i a charfe, a company policy provided by the employer after the consal-
tafiom of the Social amd ecomomic conmiftes

Begarding the regulation of the right to disconnest in the case of farfey anenel en jours, article
L5121 stoies that the measures provided for the enjoyvmend of the nght to disconneot are 1o be speci-
feed m the collective agreement that outhworizes the use of this forn of work ot company or workplace
level, or, locking these agresmemts, of sector level. According 1o arficle 1312165, if the agreement
lacks, the neeasures are wnilaterally defined by the employer and, where applicable, they must coadorma
to the ahove-mentioned charie.

The solution sdopted by the Halan law is different: the crgantatonal aed techmical measares imdi-
viduted for gmaraniesing the emjoyment of the right to disconnect are 1o be specified in the individuoal
agreement required by dthe law for the adoption of the pecoliar form of waork ([everoe agile).

While the reasoes for a specific provision reloed &o the nght fo discommect is the same for the French
case of farf@ir eanuel en fours and the Halan case of davers agife (both the forms of wark are character-
ized by a certain degree of fleability m favour of the employes and measmbile by risks of overwvork
and self-explotation ). the different sobstices stem from the different approaches used The French legis-

lator decsded that the peculiar promases and perils of 1he (o ganuel required the medistion by the un-
ion; the Haliam legislaior im order to promoge the maximen diffesion of levoro agile decsded not to bur-
dem the adoption of the form of work 1o the previous conclusson of a collective agreement. requairing, an-
Iy an imdividual agreement.

Motwiihstanding these different approackes, since the infroduction of lavero agile is & matter of or-
gamizational mafure, many employers — even before the law ne 8172017 - decided to stipulage a collective
agreement o miroduce & framework regulation of the form of work in the company. Moreover, stem-
ming from the discussson regarding davars agile some collective agreements — very few af the moment -
are starling regalsling the right even for workers ot imvolved m thes fexible form of work.

3. The practices of collective bargaining on the right to disconmect

In order o evaluate the effectivencss of the mght 1o disconnect, d is necessary 1o see mare im detaid
the contents of the collective agreements which regnlaote W, The analysis will fooms on agreements siipu-
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lated after the eniry indo Force of the French and Halion law on the nght to disconnect. However, al-
Bough the right 1o disconnedt is in foree in Pramce since Janmary 1% 3017, the analysis will cover the col-
lective agreements stipalaied after Sepéember 1% 2007, namely the omes collected and available i the

public database contamed in Legifrance, * For the Haliam case, the collective agreensents analysed are
those collected in the database provided by the Quservaionio ADAPT mllo meart workieg. ©

3.1, The righd to divconmect b the yeardy mandarory bargamming

At the dede of AMay 10* 2018, the Legiframce database contaimed 350 company-level collective mgree-
meris memioming in tee title — thus specifically regulmang — the droit 4 la décomaeman.

At firsi glance, these agreements show a “cuf-and-paste™ approach. Mot anly the great majorsy of the
collective ngreememis present a recurring struciure — and similar, where not the same, measures fo guar-

anfee the nght to disconeect - bt they also share very oftem the words used within the text sioring

from the Formulas used to define the right.
The following, schemse, divided imio three paris, can be seen as the most recurring ome.

11 A preamble {preambuls) defines the sims and the legal framewark of the bargaming. This section
is followed by a second one which individuates the estnblshments and the workers covered by the
regulaiion {champ o ‘appdicaran). Follows a section dedscated fo definirmans, wually contaning
thve motion of the night 1o disconnect dself and those regarding working tinee and [C'Ts. Sometimes
the latter secliom & preceded by a paragraph specifically aimed to the afirmation of the night to
discomnect, contaiming, indicatsons regarding the aims and the lkegal framework of the night {eual-
v corained im the preamble).

21 After thas first “mtroductory™ part, the collective agreemends present the seclioes dedicated io the
specific measares conceming the enjoymend of the nght 1o disconnect. While the order of the de-
scribed sections can vary. this pan often starts with the proposition of mwareness-rasiog cam-
paiges and framing sbout the risks posed by the use of mew ICTs and the need of disconnection
[sensthalisarian of farmation 4 [o déconmenor ) Generally, fwo sectioss are mmroduced strengthen-
ing the mmportance of 2 good wee of [CTs in order to avodd, respectively, the mformatiosal over-
boad {lurte comtre fe mercharge informationnelle) and the stress outcomes of 1CTs use {furfe oomtre

b rivesy &6 d {utdlisanon des owdis numdnigaes) This part wually ends with 2 sechon specifically
dedicated to the right 1o disconnect.

/& third and final pant comiains sectioms dedicsied 10 monitenng actions regarding the enjoyment
of the nght, the duration of the agreement, fomes and occasion of amendments, the possibility to
termimate the agreement and the formalitees regarding commumication and publiciy of the agree-
Meend.

In general ferens, i maast be baghlighted that the collective agreements pufl under the sanve labe] “drod
a lo ddrannevion’, the regulotion regardieg the use of [CTs required by the same disposition and ad-
dresses this subject in the agreemen (i the above-menboned sections dedicsted to mformational overs
losd and stress outcomse of [CTs use) in 2 way that makes clear that they are nof separmie suhjects but
complementary ones.

As for the defimitson of the right 1o disconned, while there is no legal definition of the right, a shared
defimitbon im the practice of collective bargainimg cam be found. The grest magority of the agreements de-
fines the mght 1o disconnect as the nght Bod 80 be conmected (oommectd) to amy 1CT tool wsed for profes-
sional reasoes — ramging from the devices 1o the software and the apps — outside working time Only in
few cases this definition s substituted by ane focused on the right sot 1o be contarted {saliioid) whale

in a cerain number of cases (approximatively one out of four agreements) the latter understanding of
the right is a complement of the more commm one (canrectd o confacrd).

Whit regard 1o the third pant of the analysed agreements. the most common form of monitonng is

HH. & g

*kﬂ}l;'.ﬂ'nmﬂr.mhp&uﬂlllr-iwuium'nﬁp?m'- 615 The Camrvatorss ADAPT sulls sserl wickieyg i managed
by greup ol ressarchers melidisg =e decpenmyg e lopie of lvon agile
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structured around an annasal survey [ bilow aanuel) of the wse of BCTs for professional ressons in order to
determuing the need of further sction: ofien balateral commuitiees (composed by representabives of the

company and the workers ) established for the purpose of mondoring or existing commatiee ame myvolved
in this action {especially the Camiré & navdme, de rdowrisd of des conadvtnons ae mravadl). !

Moving 1o the mewsures established by the agreements, the cut-and-paste approach could clearly he
recognized. This is particularly tnee for the regulation of the [CTs wse both agninst the infonmaticnal
cverlond and the stress-related msues. The fight against these concems takes the form of the sugzested
adopdion of good practices (recommiandanianl, which sometimes are assisted by maore efficient messures
of esforcement providimg for sanclioes in case of violatkon of the good practices by managers and wark-
ers. ¥ The pood practices mainly regard 2 careful use of the different means of communication used in
the company in terms of: choice of the means; coment of the message; recipsemis of the message (Are
the recipients of the message all mvolved in ssue discussed?); timing of the message; management af
the perod of usavailabality due to holiday or paid leave.

A litile more vamaton on the standard coment and ddfferent levels of commigment by the compamy
can be imdividusied regardimg the specific measures mplensented for the right 1o dsconnect.

The standard content provides for raisimg-awaremess campaigns and specific traming regarding the
reght 80 discomnect and the nsks of always on cudture delivered to workers and managers as well (the fo-
cus placed on the importance of managers for the implementation of the night = often specified in the
agreements 'y [mmany cases .:.Ip-crlnmlizcu:l approach to the traiming is required. at lesst f specific com-
plaints are mised by workers. '" In odher cases. there is 2 specificabion of the Enk between &lmnrumm-n
and workload, requiring a peculiar attesdion to the latter issue for an effective enpovment of the rlgH
Moreover, it is ot wncommson to find the istroduction i\ the organtration of 2 speafic job posstion
ammed o the management of the digitalsation process covered by o worker who should also be the ref-
erence for the msues related to the discoemection from [CTs. '

As for the specdic measares provided by the collective agreements for the enjoymend of the nght. the
regulation usually refers to the case of dsconnection outside waorking hours [(drar @ la dédcanmecior en
dehary de temps de travanl effecni)y, but there are few agreements where a specific sitention to the das-
commectian during warking hours is given {décomnexion pendent ber tempr de travail). "' Mare often in-
sights regarding the need of a befler management of the commumscation during workimg hours are con-
fmined i the sechions dedicated to the regulabion of KCTs use. Concermang the discommection ouisade
working hours, the basic version of the protection = composed by tao stabemmests: workers and manag-
ers should not comiact each other or anyome m the compamy outsade working hoars and durng leaves,
except im coses of mgu-:}',“ in the same moments, workers are not required o connect io the device
and respond 1o the requests and the messages.

While the shovememioned simements configure the basic regulation, the agreements are usually
more ariculated In many cases. the agreements specify that enjoymend of the right to dsconnest from
the ICTs cannot be ioken ingo sccound for discyplinary reasons and m the process of workers evalua-
tiom " A cerlain number of agreement mirodisce o time slot (from the evening fo the moming of the day

TEee, . Acdomd 060 Businern Trsmslforsatain {100 I0E), Accond Mabicle Ensben (253000201 B, Ancerd Sis-
L=ne Camargue (IVIDNT) (Edil ol e detes regarding the agreements e o the fomal dd'=mivyyy @al in
France and alv)

FZee, fmivr alid, Aciond d entrepran: Deodl & b déconmosen, Le Tima Monsia (2500500 E)

FEee Acound AP SUD (10 0EE0 T} fie apacific actions of msang for Sanagera Set, o, Acuid Colbersn
S o Marse (ZTO1/I00T) for b agetific afenlzen B the role of the manges in the snplemesialin oF e righl Lo &
connacl

W Ooe inter alia, Auscord Cradi el Adlomal=me (2R 21 T)

N ek, Accord Oeenges Renaolt (RT0201Th

12 This = Lhe case, e, of Be Aeeimd Thyssenkropp France (STE201 T

" This & the coe: &g, ol B Avcond O.LE Saufres & BEraad (900D T) asl the Aokeed Polyelingue da Val J:
Salae 2L T)

Wln soese sgrecments, o seclion 13 apetifically daliciled W the case of exciplioss (@ Aconl UED NEXITY,
L 20N T, while wrsslly, e aprecstents prewsl i gereral cliieee: regand sy Lhe posadility o derogpale tn oise of wenay

¥ Bee, aian example, Acced SEREC (DLOSN2IDET)
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after) which hes the aim to establish a peniod of comtisuative rest respectful of the working time regula-
tiom: some agreements refer to this time slot as a defmal indication 1o be wsed when there is po clear def-

mnition of worker's working finee in the controct of employmend or m the company -:-u‘;.niz.ﬂ:'-nn‘."' oiher
agreemenis use the time slot to differentiole between period when the comemnication with the worker =
sirictly profibied and period when {ouiside wsual working hours, but before or after the tinee sbod) the

commmication & possible in case of urgesd need. 7 Other measures provided by the agreements involve
meefings with the monagement, hogh on a regular basss or om request by workers who suffer problems
regarding the enjoyment of the right;"® scenetimes the meeting is promeied by & manager when the
worker spersds bong bours connecied cutside working tinee. 'Y A more imvasive approach is used m soene
companies where the disconnection from company s server is forced, since it is desctivined during cer-
tein pericds (weskends, and somebtimes during night time ); m other cases, the soffware used only shows
pop-up windows remembenng the need fo disconsect. ™ In few cases, in comtisuity with some insaghts
coming from previous experences, the right to discormect is complemened by o duty for the worker to
disconnect from ICTs. ' Sometinees, the agreements introduce specific tools 10 monitor the respect of
the nght 1o disconnect by the trnplu-].'h:.u As for the leave periods, the suggesbion 1o establish o mes-
sgpe of "out of office” & commonly moluded in the agreement: f is also, ofien, suggesied o provide
mame and address of a colleague who cam be comiacted an behalf.

A namber of agreensemis also accouns for sonse peculiar forms of work, especially for those charac-
terzed by flexibality of time (forfd en jour, see (mfra §3.21" and space (telework ) * in these cases, the
agreemenl usaally confirms the «ffor by the company 10 guaramiee the enpoyment of the right, 1oking

inio accowm the specificrty of the form of work. Whale the respoesibility of the workers for the enjoy-
ment is wsually recalled by the agresmemts, the approach towards o commexor chorrie (i.e. a real auton-

omy in the determmmion of the times of connecion) is uRcommon.

3.2 The right to discoremect and iy forfan en jours

With regard to the regulation of the right to discomnect for the cases of forfar answel o0 Jonrs, o first
comsideration concems the integration between the different sources of regulation. As said im the previ-
ous paragraph, there are some companvalevel collective agreemsents siipulated in the comext of the
mandsiory annual bargainimg concernimg the qualiéy of work thot take inéo sccound the case of forfon

jouirs. At the same time, there are company-level collective agreements stipulated according to article
L5121-65 {those regulating forfart en fours) that do nod provide a specific regulation of the messures to
ke implemented for the enjoyment of the right, making referemce to the ones contaned in the agree-
mers stiipuloted according to anticle 12334217, In some cases, the cross-reference is to a company-level
collective ngru-nu-m.u while, in some others, it is 1o the charfe whach unalmerally provided by the em-
ployer when the collective agreement regulating the night lacks. *

Among the 38 company-level collective agreements collected in the Legifrance database under the

Woee, e ahia, Aceord Andss (150202010 T and Accerd CRT Teasbamenl (26" L1101 T)
178ee, e Aciund Ceotipes AGFR (1201201 Hossstmes these &fferent tese dlols sre defimal with the edprs-

saored high desbonmeslios (haule decosnésion ) and kew dreconneclios basse decomesion)
¥ B, it afin, Aceord ARupmend (I5ML200E) end Aceed INSTALLUX L1201 7]
1 8ee, 5, Avcard U E S hiimicmnaud (15122017

2 4 medulios Betiien these two approsechess 1 apphed. e, by Accord Riluclle du Solal Livze 11 {22020 T)
WwWhaE calablih g fercel discosneslion belwess sidreght dnd 5 am., while a popep advice @ used Mream Monday o
Friday betwees U pom. anud =sidreght dsal between 5 aom amald T aom The sese pop-ep ko sl dueng Se week-ende
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labeel it anveees! afl the date of 10 May 3018, except for the cases of cross-referemce and the few cas-
es of absemce of a regulation of the right, ¥ the remaiming collective agreements offer some interesting

inskghis on the regulatyon of the nght for the peculiar form of waork. While there 5 a lifile member of cal-
lective agreements which oaly provide a genenic referemce 1o the existence of the right, ™ some others
provide o more precie regalation

Comnpared 1o the bargaiming regardimg the right to dsconnect explamed in the previous paragraph. o
stronger role is given fo worker's responsibility i the enjoyment of the right, ** thus in measy cases 2 du-
ty to discommect is chearly established. ™ This is due to the sulosamy recognized to the workers i forjn
jotirs regarding the determimation of the times of work.

(Hher measures are similar to those adopted in the collective agreements stipulated according 1o arti=
cle 1224217 As usmal, workers' right not 1o respond 1o any reguest outside working bours and the lim-
ils posed on other workers and managers on contacting the worker are specified.

The nght 1o discosmect is often part of the discussion dunmg the annual meeting of the worker with
the management. bowever some collective agreements specidy the possibidity 1o ask a meeting before the
date already scheduled in case of msues ansen regarding the emjoymesd of the disconnection® or an m-

tervention by the manager for evaluate possible solutons ™ Other collective agreements establish pre-
cise lime-frame for the disconnedtion, ** rasing-awareness campaign ™ and popagp windows. ™ The ex-
ceplans in case of urgency are estahlished as well.

More specific provisions are senvetimes introduced regardieg, for example, the case of part-timers, ™
the use of devices for both personal and professional aims, ™ the insplementation of systems of monsor-
ing of the use of [CTs in order to discover problematic cases ™ and the need 1o recall in the individaal
agreement of forar el on jours the existence of the right ™

3.3, The righd to discornect in compamy-fevel collective agreements regardang lavaro agiie

The mmalysis of the company:level collective agreemens regarding davera agile which regalate the
righi to disconnect Focuses on those stipalsted afier the Law n. 813017 passed (May 10%, 2018). The rea-
sam for the chosce is very simple: even though befiore that date more than 25 agreements have already been
stipulated (and a certaim number afier the right to disconmect started 1o be disosssed o the Chambers with
specific reference to lavars agile}, " none of them has shown ingerest in the regulation of the right

Even after that date, the collective bargaining conceming favirs agile has shown lack of inferest to

regulate the nght On the one hand, some collective agreements do pod make any reference to the right
to disconnect: on the other, when the nght o disconmect is mentioned the relsied proviskons are pot re-
markahde.

The provisions comiained in such oollective agreements are usually very generic: in some cases, the

"-l:lnl:r 4 o ol 35 agrecresis de ool regulale the sight o discomed, and, bolmees (hes, one i an “avenant”,
namely an sgreement ol amendmeni
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regulation of the night is lmiged 10 & provision stating that the enyployvee has no duty 1o address e-mails
or phone calls oulssde working hours or 2 specified time-frame ! or that, cutsade working hours, the

workers has the right 1o discommect from the used devices, ** moreover in some others, 1be solution prao-
posed & a little more articulated tokimg o account both the specification of the lack of the daty 10 re-
spond to requests and the possibility 1o deactivale the devices. ™

Mo specific measares are provided for the mplemenisiion of the right to disconmect if compared to
those provided by collective agreememts in France. Noinhly, f°s interestimg to underlime that, while all
the agreemsents concerning, firvoro agile provide a section dedicated 1o the training of workers regardieg
the nsks related to the speafic form of work, none of them make reference 1o the right 1o disconnect,
even if, il could be foreseen that such a traming would take o account the isswes related 1o atways an
crliure.

Fmally, it's worth emyphesisang that one of the more anticulated regulotbon of the nght 1o disconnect
15 mot provided inthe costext of a collective agreensent regulating lavars agrle, but in & conspasy-Jevel
collective agreement providimg messures for the mprovemsent of work-life balance, thes covenmg niot
only swearr workers (i the workers imvolved in favors agile are usually called), but all the workers of
the company. "' B includes some indications om the comect wse of the 1CTs, excluding the use outsade
working hours except for wrgent reasons, amd binding the company to implement a raisimg-avwaremess
campakgn and trainmg activilies regarding the mghi

4. Comnchuding remarks

The overview of the comtenis of collective agreements regualating the night o discommect in France
and Haly has showm o very different reality of the role currendly played by the collective barganing im
the implensentation of the right doe 1o the differemt legal frameworks explained shove, bt also m rela-
tiom 1o the different awareness and readiness of the unsons m the regolation of the nght.

Starting from the Italian case. it is casy 1o say that the collective bargaining plavs a very little role in
guaranteeing the effectiveness of the nghd and f s unable, for the fime being at least, to mee the expec-
iafices of those commentators whach advocatie for a leadng role of the compamy-Jevel collective agree-
ments im debermining a common framework of reference well-balanced 10 meet companies’ and work-
ers’ feabares and needs (Fenoglio 2018, 361, Do Meo 2007, Lamberti 2008, 205). The consequence is
that, 2= established by the law, this leading role s played by mdividual sgreements, which are a better
suited source o customize the form of enjovment of the nght — even i the form of the conmevion ofal-
& foreseen by Loiseau (Loaseaa 2017, 458). However, the individwal agreement i= a tool that could be
impacied by the enbalance of hargaming power and it is ot effective for managieg the nght as a matier
of orgamazation.

As for Fremce, as mentioned shove, the analyss of collective bargaming hes shown a “out-and-paste”
approach to the regulatiom of the right, ddfening the agreements more on the conmitmen of the compamy
tham on the attiempt to determune the best sobation for the specific company. While many of the measures
proposed are very usefial for the enjovment of the nght (and cam be seem & its hasic prolections ), the pos-
sihilsty 10 apply the same measures m companies of different sectors s an mdex of the genenc nature of
the provision. Thear effectiveness s ths 1o be proved n the company according fo the specific Fealures of
the arganization and to the specific needs and walls of the workers (especially nuffenniels; Bay 2015). The
nisks of meffectiveness directly resuling from a “onessize-fits-all” approach can be addressed only with a

of customization of the sobation that imples an effort by the oollective parts i their bargaining amd
the ahilsy 1o shape more specific ways of mplensentabyon of the nght if pot on mdividaal basis. ot least
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with referemce to departmnents, roles and job positions. [t is not 2 case that more customized messures are
adopied m the collective agreements regulatieg the forfalr anmel en jowrs.
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